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A transaction may involve a multi-million 


dollar industrial or commercial building— 


or a small home. It may be in a 
Metropolitan area—or tucked off in a 
remote corner. It makes no difference! 





Large or small — investors from coast to coast 
know their transaction will receive . . . 


Lawyers Title service and protection of the 
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Henry, born May 29, 1736. An able lawyer and a consum- 
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Revolution. He served five terms as governor of Virginia. One 
of his greatest services to his country was perhaps unwitting: 
his determined opposition to the Constitution failed to block 
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Topical Law Ropoits 





FEDERAL BANKING LAW REPORTS 


@ New Federal Banking Code—or what have you—if it concerns fed- 
eral regulation and control of banking activities, it is covered fully and 
promptly in CCH's dependable FEDERAL BANKING LAW REPORTS. 


Designed particularly for those charged with the effective direction 
of banks and savings and loan asseciations, the Reports afford 
prompt, dependable, organized coverage of statutes, amend- 
ments, regulations, interpretive rulings, forms and analyses of 
relevant new legislative happenings. 







Four Compilation Volumes supplied without additional cost 
provide a panoramic background of federal banking law, 
arranged alphabetically by topics for fingertip finding. Editorial 
notes explain complicated or disputed points, clarify difficult 
phases, indicate intent and meaning, and form a guide to the 
construction of each regulatory provision. 
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FEDERAL ESTATE AND GIFT TAX REPORTS 


@ For all concerned with estate planning and conservation, drafting of 
wills, preparation of returns, and related responsibilities under estate 
and gift tax laws of the federal government—here is welcome help. 


Weekly issues of CCH's FEDERAL ESTATE AND GIFT TAX REPORTS 
bring subscribers full facts and details on all pertinent Internal Revenue 
Code changes, official regulations, court and Tax Court decisions, rul- 
ings, and the like. Each issue explains the new developments reported, 
and a companion Report Letter highlights everything for instant scanning. 
A special feature of the REPORTS is the ‘Estate Planning"’ discus- 
sion, showing how transfers can be arranged to save taxes. CCH 
Explanations offer extensive background for competent applica- 
tion of tax minimizing procedures, including marital deductions, 
lifetime gifts, trusts, life insurance, and business purchase agree- 
ments. Subscription includes two ‘‘Compilation Volumes"’ pro- SS 
viding everything current and pertinent down to date. — 











ATOMIC ENERGY LAW REPORTS 


@ To everyone concerned with safely guiding substantial business inter- 
ests in this tightly controlled new field, this authoritative Reporter is a 
practical necessity. It is specifically designed to span the legal problems 
of the exciting new civilian applications of atomic energy. 





| Fast, frequent releases by first-class mail bring subscribers every- 
thing concerning federal and state regulation of the civilian employ- 

ment of atomic energy—to keep them always informed on emerging 

developments. Two encyclopedic Compilation Volumes, furnished at 

| no extra charge, provide everything pertinent to atomic energy law— 


including ‘‘access permits,"’ ‘‘financing and research,"’ ‘‘insurance,” 
to mention just a few topics of its comprehensive coverage. 


| write for ~COMMERCE, CLEARING, HOUSE, INC. 


complete PUBLISHERS of TOPICAL LAW REPORTS 


details | New Yorx 36 fone l ler \-tomec le) 


522 Firth Ave 4025 W. PETERSON AVE 
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The President's Page 


David F. Maxwell 


In my last two messages, I com- 
mented upon a book called Courts 
of Injustice and an article from Pag- 
eant Magazine captioned, “The 
High Cost of Justice’, in both of 
which vituperative and unfounded 
criticism was directed against law- 
yers. Since then, two other articles 
have appeared in magazines of wide 
national circulation, which, while 
more temperate in language, are 
equally censorious in content. These 
are Robert M. Yoder’s story in the 
March 23, 1957, issue of the Satur- 
day Evening Post, titled “How an 
Ambulance Chaser Works”, and an 
article headed “When Lawyers Plot 
the Crime” by Lester Velie, in The 
Reader’s Digest for April. 

Both of these articles demonstrate 
the extent to which the legal profes- 
sion may be damaged by the illegal 
and unethical practices of a handful 
of irresponsible lawyers. Mr. Velie 
connects lawyers with big-time rack- 
ets and organized crime, and then 
says: 

Right now there is a job of house 
cleaning to be done. Most professions 
are policed by the state agency that 
licenses them. For example, a state 
medical board takes away an erring 
doctor’s license. But lawyers police 
themselves. Almost invariably, unless 
an attorney is jailed for a felony, he 
loses his right to practice only by the 
action of fellow lawyers. The local 
bar association’s grievance committee 
brings charges, and a judge, usually 
one in the state’s highest court, de- 
cides whether to disbar. 


But have the lawyers been polic- 
ing themselves? 

That is a pertinent question and 
one every lawyer should take to 


heart. It is a challenge which must 
not go unanswered. The Bar must 
indeed act, and act promptly, to 
clean its own house. 

Fortunately, the House of Dele- 
gates, in 1954, created a Special Com- 
mittee to investigate the solicitation 
and handling of personal injury 
claims. This Committee has been 
conducting a quiet inquiry into the 
activities of certain lawyers and lay- 
runners in this field. Following a re- 
cent meeting of the Committee, an- 
nouncement was made that it will 
be prepared to report to the Associa- 
tion at its Annual Meeting in New 
York in July. If the accusations lev- 
eled against these attorneys are sub- 
stantiated by the Committee report, 
local grievance committees will be 
asked to proceed against them with- 
out delay. 

It is unfortunate that the unlawful 
behavior of a handful of shysters 
can attract so much publicity while 
the constructive efforts of the quar- 
ter of a million lawyers scattered 
throughout the country receive scant 
mention. 

Day after day in the halls of Con- 
gress, in the state legislatures, and 
in the city councils, lawyers are ever 
alert to defend the rights of the peo- 
ple. They are constantly busying 
themselves to improve the adminis- 
tration of justice, to codify the laws, 
to draft uniform laws, to insure that 
legal services will be available to all, 
irrespective of ability to pay, through 
such agencies as legal aid, public or 
voluntary defenders and the Lawyer 
Referral Service, and in a myriad of 
other ways to protect and advance 
the public interest. The lawyers have 


always been responsive to public call 
and they always will be. 

They must be equally alert to 
clean their own house. Local associa- 
tions must eliminate the fringe ele- 
ment who flout the Canons of Ethics 
with the celerity that a surgeon 
would excise a cancer once discov- 
ered. It is only by so doing that the 
lawyers can continue to merit the 
confidence of the public. 

To accomplish this result, prosecu- 
against offending lawyers 
should be brought diligently and 
courageously, and sanctions invoked 
by courts without sentimental sym- 
pathy. In view of the grist of articles 
appearing of late criticizing lawyers 
for failure to enforce the Canons of 
Ethics, a re-examination of discipli- 
nary procedures by local bar associa- 
tions would be timely. In that con- 
nection, may I remind the Bar of the 
adoption by the House of Delegates, 
at its 1953 Annual Meeting, of a 
Statement of Principles relating to 
disciplinary procedures, the follow- 
ing excerpts from which are particu- 
larly pertinent at this time: 


tions 


The highest court of the state has 
the inherent power and the duty to 
... prescribe standards of conduct for 
lawyers . to discipline for cause 
persons admitted to practice law in 
such state, and to revoke the license 
of every lawyer whose unfitness to 
practice law has been duly estab- 
lished .... 

It is the obligation of the organized 
Bar and the individual lawyer to give 
unstinted co-operation and assistance 
to the highest court of the state in 
discharging its function and duty with 
respect to discipline and in purging 
the profession of the unworthy. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association, Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications or excerpts therefrom which it will 
publish and to reject others. The Board is not responsible for matters stated or 


views expressed in any communication. 





The Lawyer’s Skill Counts 
in Making Settlements 


In the course of the article ap- 
pearing in the September, 1956, num- 
ber, by Ella Graubart, entitled: “A 
Change Is Inevitable: Problems of 
Automobile Accident Litigation”, 
there occurs the following 
graph: “Much depends on the choice 


para- 


of a lawyer. Insurance companies of- 
fer larger settlements to experienced 
lawyers than to non-fighting mem- 
bers of the Bar.” 

That is true, but it would also be 
true if she had added that experi- 
enced counsel for plaintiffs in auto- 
mobile litigation will accept smaller 
settlements from experienced insur- 
ance counsel than from those less 
experienced or whom they deem less 
able. 

Recently there was held in Pitts- 
field, Massachusetts, an Institute for 
lawyers of Berkshire County under 
the auspices of the Committee on 
Continuing Legal Education of the 
American Law Institute. The subject 
was the settlement and trial of acci- 
dent cases. One of the lecturers was 
an experienced and successful plain- 
tiffs lawyer. The other was an expe- 
rienced and successful lawyer for 
railroad and insurance companies. 
Both were high-grade men. 

They differed on many points. But 
on one point, they agreed; namely, 
that in considering the value of a 
case for settlement purposes, the 
skill, resourcefulness and energy of 
the lawyer on the opposing side was 
one of the elements to be taken into 
account. 


That seems to me to be wrong and 
to be utterly opposed to the sup- 
posed standard of ethics under which 
lawyers operate as officers of the 
court whose purpose is to effect jus- 
tice. It puts the lawyer in the same 
class as the huckster who prices his 
goods not on their quality, but on 
the supposed knowledge and _bar- 
gaining ability of the customer. 

James M. RosENTHAL 


Pittsfield, Massachusetts 


He Agrees with 
Miss Graubart’s Conclusions 

I read with very great interest and 
approval the article by Ella Grau- 
bart in the September issue of the 
JOURNAL. 

For many years I have thought 
much of the problem of automobile 
litigation and long ago 
reached conclusions agreeing with 


accident 


hers. 

In the early 1930s I got together a 
committee including some leading 
figures to consider the problem. In 
1932 the Committee published a re- 
port (Report of the Committee To 
Study Compensation for Automobile 
Accidents to Columbia University 
Council for Research in the Social 
Sciences) which recommended that 
the fault basis for liability should be 
given up as outmoded and that a 
system of statutory compensation be 
substituted. Unfortunately this rec- 
ommendation has been adopted only 
in the Province of Saskatchewan, 
Canada. , . 


ARTHUR A. BALLANTINE 


New York, New York 
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Are We Solving 
the Wrong Problem? 
® I have read with interest the ar- 
ticle written by Miss Ella Graubart, 
of the Pennsylvania Bar, entitled “A 
Change Is Inevitable: The Problems 
of Automobile Accident Litigation” 
and recognize the merit of her com- 
ments. However, it seems as though 
we lawyers are inclined to approach 
the problem from the wrong end to. 
It is common knowledge that speed 
is the cause of most of the accidents 
which are characterized by Miss 
Graubert as potential lawsuits clut- 
tering up the dockets of our courts. 
If the manufacturers could be per- 
suaded to build more safety and 
speed control into automobiles, and 
at the same time cut down on con- 
stantly increasing power and stream- 
lining to increase speed, the amount 
of accidents would be undoubtedly 
reduced, thereby eliminating much 
of the cause of the court congestion. 
With the constantly increasing acci- 
dent rate resulting from a continual 
rising volume of traffic ingested with 
more powerful and speedier auto- 
mobiles, nothing that can be done at 
the litigation end to speed up the 
handling of claims will solve the 
problem of congestion unless the 
cause of that congestion is adequate- 
ly controlled. 

SYDNEY P. MuRMAN 


San Francisco, California 


Lawyers Can’t Specialize 
as the Doctors Do 

The article “A Noble Profession”, 
in the February issue (43 A.B.A. 
Journal 118), will have many sup- 
porters and it approaches but does 
not in plain words state one strong 
reason why lawyers cannot “spec- 
ialize” as the medicos do. 

Their laws and code of ethics stat- 
ed in the Oath of Hippocrates, and 
their modes and operations, are 
made by themselves; but the laws un- 
der which lawyers practice are made 
by legislation, or by a constitution, 
or by the common usages of The 
People. Lawyers cannot, as lawyers, 
change the laws or the Constitution. 

(Continued on page 392) 
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published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Asso- 
ciation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
vf the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Anti- 
trust Law; Bar Activities; Corporation, Banking and 

susiness Law; Criminal Law; Insurance, Negligence and 
Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; 
Legal Education and Admissions to the Bar; Mineral 
and Natural Resources Law; Municipal Law; Patent, 
Trademark and Copyright Law; Public Utility Law; 
Real Property, Probate and Trust Law; Taxation; and 
the Junior Bar Conference. Some issue special publica- 
tions in their respective fields. Membership in the 
Junior Bar Conference is limited to members of the 

Association under the age of 36, who are automatically 


enrolled therein upon their election to membership in 
the Association. All members of the Association are 
eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNnaAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the 
other Sections are as follows: Administrative Law, 
$5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Cor- 
poration, Banking and Business Law, $5.00; Crim- 
inal Law, $2.00; Insurance, Negligence and Compensa- 
tion Law, $5.00; International and Comparative Law, 
$5.00; Judicial Administration, $3.00; Labor Relations 
Law, $6.00; Mineral and Natural Resources Law, $5.00; 
Municipal Law, $3.00; Patent, Trademark and Copy- 
right Law, $5.00; Public Utility Law, $3.00; Real Prop- 
erty, Probate and Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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(Continued from page 388) 
They must specialize, if at all, with- 
in the laws as they find them; and 
only to the extent compatible with 
those laws. That far lawyers may spe- 
cialize. The medicos by contrast may 
specialize as they will in the whole 
field of human ills and hurts; be- 
cause they originate for themselves 
the accepted and evolving rules and 
experiences of their profession, and 
of materia medica and of surgery. 
No legislature and no constitutional 
convention stands above them. 
Lawyers may specialize as counsel 
or as trial lawyers, as general prac- 
titioners or as patent specialists, or 
as tax specialists; and otherwise 
within the law. Medicos specialize in 
general practice or in surgery, or in 
anything else that has to do with 
man’s ills. It is impossible for us to 
“do like the Doctors do”, or for 
them to do as the lawyers do. 
GeorGE F. LONGsporRF 


San Francisco, California 
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THE TRAVELERS 


INDEMNITY COMPANY, HARTFORD 16, CONNECTICUT 


See Your Local Travelers Agent or Broker 


She Is Less Than Enthusiastic 
About the United Nations 


Perhaps President Maxwell is not 
yet aware of it, but there are an ex- 
traordinary number of “extremist 
elements” in the United States, for 
not everyone shares his exalted view 
of the United Nations, as expressed 
in “The President’s Page” (Decem- 
ber, 1956). 

Indeed, there is a considerable 
and respected segment of opinion in 
this country today which opposes not 
only the United Nations but also the 
concepts upon which that organiza- 
tion was founded. If the President 
of the American Bar Association 
wishes to refer to these elements as 
“extremist”, that is his privilege. It 
is respectfully submitted, however, 
that he ought not use “The Presi- 
dent’s Page” of the JOURNAL to do so. 

As for Mr. Maxwell's praise of the 
effectiveness of the United Nations, 
he couldn't have chosen two more 
unfortunate examples than Egypt 


and Hungary. But then, frankly, has 
there ever been anything else? 
GERTRUDE J]. Buck 

Bayside, New York 

The Lamont Defense 

Is “Intellectual Quibbling”’ 
Much 

be generated by the pious protesta- 


amusement will doubtless 
tions included in the letters of Cor- 
liss Lamont and Ralph R. Neuhoff, 
both printed in the January issue of 
the JOURNAL and both carping quer- 
ulously upon alleged defects in an 
excellent and devastating review by 
John C. Hogan of a book written by 
Mr. Lamont, entitled Soviet Civiliza- 
tion. 

The affinity of Corliss Lamont for 
left-wing causes is so widely known 
that no well-informed and thought- 
ful reader will regard his and Mr. 
Neuhofl’s indignant defenses of re- 
lusals to testify as other than intellec- 
tual quibbling. For those “liberals” 
who may have forgotten their duty 
to society, the following language 
from Professor Wigmore’s outstand- 
ing work on evidence is apposite: 

For more than three centuries it has 

now been recognized as a fundamental 

maxim that the public (in the words 

sanctioned by Lord Hardwicke) has a 

right to every man’s evidence. When 

we come to examine the various claims 
of exemption, we start with the pri- 
mary assumption that there is a gener- 
al duty to give what testimony one is 
capable of giving, and that any ex- 
emptions which may exist are distinct- 
ly exceptional, being so many deroga- 
tions from a positive general rule ... . 
This contribution is not to be regard- 


ed as a gratuity, or a courtesy, or an’ 


ill-requited favor. Jt is a duty, not to 
be grudged or evaded. Whoever is im- 
pelled to evade or to resent it should 
retire from the society of organized 
and civilized communities, and be- 
come a hermit. He who will live by 
society must let society live by him, 
when it requires to.... 

From the point of view of society's 
right to our testimony, it is to be re- 
membered that the demand comes, 
not from any one person or set of 
persons, but from the community as 
a whole—from justice as an institution, 
and from law and order as indispensa 
ble elements of civilized life. The 
whole life of the cemmunity, the regu- 
larity and continuity of its relations, 
depend upon the coming of the wit- 

(Continued on page 396) 
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MARKS OF A TRADE. The first wooden Indians 
were carved in the 1600's by Englishmen, who thought 
the Indians wore nothing but a girdle of tobacco leaves. 
Because of the leaves, British tobacco shops began 
to use these figures. American cigar stores followed 
suit with realistic Indians. Today they are rare. 





“ORLON” and “DACRON’” are trademarks, too 


REG. U.S, PAT. OFF. REG, U.S. PAT. OFF. 


and symbols of free enterprise—protect them! 


As the wooden Indian distinguished a cigar store, our trade- 
marks distinguish the unique qualities and characteristics 
of our two modern-living fibers. “Orlon” distinguishes our 
acrylic fiber; “Dacron’’, our polyester fiber. As we. use and 
protect these trademarks they become more meaningful and 
valuable both to consumers and to the trade. 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, write Textile Fibers Department, 
Section AB, Room N-4531, E. I. du Pont de Nemours & Co. 
(Inc.), Wilmington 98, Delaware. 


When using these trademarks, always remember to: 


Distinguish “Orlon” and “Dacron” —Capitalize and use 
quotes or italics or otherwise distinguish by color, lettering, 
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art work, etc. Describe them—Use the phrase ‘‘Orlon” 
acrylic fiber or “Dacron” polyester fiber at least once in any 
text. Designate them—In a footnote or otherwise designate 
“Orlon” as Du Pont’s trademark for its acrylic fiber and 
“Dacron” as Du Pont’s trademark for its polyester fiber. 


TEXTILE FIBERS DEPARTMENT 


REG. U.S. PaT. OFF. 


BETTER THINGS FOR BETTER LIVING...THR ~HEMISTRY 
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Has Your Legislation 
Changed That Law? 


Go NIL" 


Time after time in your daily practice you tenta- 
tively resolve an issue on the basis of some section 
of your state code, statutes or uncompiled laws as 
that section appears in a volume on your library 
shelves. You need then to know whether legislative 
action has changed that section since publication 
of that volume. To act definitively without such 
current information would be hazardous indeed. 


Shepard's has spent eighty-four years at 
a citation system to supply precisely such informa- 
tion concerning both state and federal statutory 
law. 


Amendments, repeals, additions and other changes 
in existing laws are concisely indicated in the 
various Shepard compilations of Citations to Stat- 
utes. They are shown there with amazing prompt- 
ness—frequently while the legislature is still in 
session. 


Your client is entitled to have your opinion pred- 
icated on the law as it reads today—not as it stood 
yesterday! 


Shepard's Citations 
Colprado Springs 


Colorado 
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Authoritative 
determination of 


ECONOMIC 
VALUE 


Our informative 
brochure, “What Every 
Property Owner Should 

Know About Appraisals,’ 
is an invaluable aid in 
discussing appraisals 
with clients. To receive 
it, write: Marshall and 

Stevens, 610 So. 

Broadway, 315-A, Los 
Angeles 14, Calif. 


MARSHALL ana STEVENS 


(Continued from page 392) 
ees All society, potentially is 
involved in each individual case; be- 
cause the process itself is one of vitali- 
ty. . . . The vital process of justice 
must continue unceasingly; a single 
cessation typifies the prostration of 
society; a series would involve its dis- 
solution. The pettiness and personali- 
ty of the individual trial disappear 
when we reflect that our duty to bear 
testimony runs not to the parties in 
that present cause, but to the com- 
munity at large and forever. [Italics 
supplied] [VIII WicMmore, Evidence. 
Sec. 2192 (3d ed. 1940) }. 

Joun B. CoMAN 

New York, New York 


Enhancing the Layman’s View 
of the Legal Profession 

I desire to express my general ap 
probation of the article, “Lawyers 
and the Classics’, by Cecil Sims of 
the Nashville Bar, as it appears in 
Volume 43, No. 1. It would appean 
to me that the idea of “Technolog- 
ical Illiteracy” advances the idea of 
mental, rather than moral illiteracy. 
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Equipment, 
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Going Concern 
Values 

for 

Property 
Settlement, 
Merger, 
Inheritance Tax, 
Fair Market Value, 
Condemnation, 
Incorporation 
Applications 

or Dissolutions 
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SERVICTE 


This month, and every month, at least 6000 
lawyers will be getting free, up-to-the minute 
information on statutes, rulings and regulations 
governing incorporation, qualification and other 
corporation filings—just by calling the nearest 
CT office. CT has that information—for lawyers 
only —for any state, any Canadian province. 
See for yourself how easy and sure CT service 
makes your corporation work. 


ERIFIED bs: 
z Albany 10 . 45S. Hawk Street Houston 2 . . 608 Fannin St. 
ALUATIONS ; Atlanta 3 Healey Building Jersey City 2 . 15 Exchange Place 
< Baltimore 2 16 Light Street = Los Angeles 13 . 510 S. Spring Street 
Boston 9 . 10 Post Office Square = Minneepelis | Midland Bank Bidg. 
Buffalo 3 Ellicott Square Building = New York 5. . . 120 Broadway 
Chicago 4. . 208 S. Lo Salle Street Philadelphia 9 . . 123 Se. Broad St. 


Cincinnati 2 
Cleveland 14 





It would also appear to me that the 
whole matter should be synchronized 
with “The Canons of Ethics” in a 
suggested long range study of the 
Canons of Professional and Judicial 
Ethics. 

In addition to a closer analysis of 
the great English classics, I am think- 
ing of and suggesting that as better 
lawyers, we look into the metaphysi- 
cal aspects of our great lawyers, such 
as Cicero; Hugo Grotius; Samuel 
Puffendorf and Theodore Parker, all 
members of our profession. I suggest 
that it should improve our ethical 
properties by a deeper analysis of 
the metaphysical elements. 

Our philosophers define ethics as 
being the “study of right and wrong 
conduct”. Surely it would improve 
our general concept of ethics in our 
professional activities, and enhance 
the general view of our profession 
entertained by laymen generally. 

FLoyp M. KocHER 


Williamsport, Pennsylvania 


. Union Commerce Bidg. 


. Oliver Building 
. Mills Building 


Carew Tower _—Pittsburgh 22 


San Francisco 4 


Denver * Detrait * Houston Dallas 1 . Republic Nat'l Bank Bldg. Seattle 4 . 1000 Second Avenue 
Los Angeles * Minneapolis 

New York © Philadelphia Denver 2 1700 Broadway St. Lovis2 . 314 North Broadway 
Phoenix * Richmond Detroit 26 . . Dime Building Washington 4 Munsey Building 
St. Louis * San Francisco Dover, Del. . 30 Dover Green Wilmington 99 . . 100 West 10th Street 


More Reactions 
to Mr. Jacques’ Letter 


Since you were kind enough to 
suggest the publication of my letter 
in the November, 1956, issue of the 
JOURNAL, concerning the rotten sit- 
uation in our Armed Forces both as 
to so-called military justice and also 
the treatment of attorneys, I thought 
that you should know of some of the 
reactions which I have received from 
all over the country, quite sponta- 
neously and from attorneys who are 
strangers to me... . 

Wrote Mr. Noel C. Stevenson, of 
Sacramento, California: 


I read your letter entitled “Are 
Lawyers in the Army Too Well Edu- 
cated to Fight”, and enjoyed it very 
much. I was in the army in World 
War II and experienced some of the 
incidents you described . . . . I suggest 
that you and others of us continue to 
battle for justice for the lawyer who is 
inducted into military service of this 
country. 
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Wrote Mr. William E. Mooney, of 
Omaha, Nebraska: 


I have read your communication in 
the November issue of the American 
Bar Journal and commend you hearti- 
ly for it. ... Thanks for writing a 
letter that was so to the point. 


Wrote Mr. Lee J. Hereth, of Cin 
cinnati, Ohio: 


I have read your letter to the Edi- 
tors of the American Bar Association 
appearing in the November 1956, 
JouRNAL and want to say that I agree 
whole-heartedly with your views ex- 
pressed therein and I hope that some- 
thing can be done about it. As the old 
saying goes, all I can say is “Amen”. 


Wrote Mr. Joseph B. Manello, of 
Boston, Massachusetts: 


i. Ever since I read your letter to the 
- Editor in the American Bar Associa- 
z tion Journal, I have been meaning to 
. express my complete agreement with 
t. your position. There is little doubt 
ng that the present utilization of attor- 
ng neys in the service is bad and poorly 
nad designed. I hope that perhaps your let- 
~ ter may spur the Association to taking 


i. some positive action to remedy the 
present situation. 


Wrote Mr. Edward A. Waldman, 
of Washington, D. C.: 


Your article in the American Bar 
Association Journal concerning law- 


h to yers in the Army during World War II 
letter is indeed a precise statement of fact 
f the as I found it when I served in the 26th 
n sit- Infantry Division under General Pat- 
ch os ton.... Thank you for writing a fair 
: and excellent article on the matter. 

yught I have had lawyers in my home 
of the city stop me on the street and com- 
from ment and compliment me for the 
onta- contents of my letter. I have had a 
1o are Boston lawyer, Samuel Stern, call me 


on the phone to express his white- 
on, of hot anger at the present state of af- 
fairs, because he has a son who is a 
lawyer, serving in the Army overseas 


1 fog as a radio operator, while legal work 
it very | 2t his son’s base is done by others 
World with no legal training, but because 
of the § they wear that fancy officer's uni- 
engl form, this is considered adequate 
who is | Qualification. 

of this Now this almost universal reac- 





New, low-cost machine gives you fast copies 
of statements, tax records, compiaints, etc. 
...lets you keep original documents safe 
Modern simplicity and efficiency come to office copying with this 
brand new THERMO-FAX “‘Secretary’” Copying Machine. All 
you do is place the written, typed, printed or drawn material you 
need copied on any of the five color-coded papers and feed both 
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New 4-second copy maker 
simplifies legal paperwork 
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_ in 4 seconds 


Oe On 


“Seance” 


Minnesota Mining & Manufacturing Company 
Dept. KU-57, St. Paul 6, Minnesota 
Send full details on the time-saving new THERMO-FAX “Secretary” 


Copying Machine. 
Name___ 
Firm__ 


Address__ 


The terms THERMO-FAX and SECRETARY are trademarks of Minneseta Mining & Mfg. Co., St. Paul 
6, Minn. General Export: 99 Park Avenue, New York 16, N.Y. In Canada: P.O. Box 757, Londen, Ont 


into the machine. And, 4 fast sec- 
onds later, out comes the original 
and a crisp, correct copy. No proof- 
reading. No smears. No wet spots. 
This new machine is fully All-Elec- 
tric . . . costs only $299*. Its ex- 
clusive dry process copying method 
eliminates chemicals and special in- 
stallations. For full details on the 
fastest, lowest cost way to simplify 
paperwork in your office, send the 
coupon below today. 

*Suggested retail price 
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Legal Counsel 

e Law Educators 

e Legal Researchers 


..+ proves that LAW WEEK 
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than any other law reporting 
service. 


Try it without obligation for 
45 days. For information write 
to: 


LAW WEEK 


The Bureau of National Affairs, Inc. 
1231 24th St., N. W., 
Washington 7, D. C. 











tion is pretty conclusive evidence— 
in my opinion—that there is some- 
thing rotten in Denmark and also in 
our Armed Forces. I believe that 

. the American Bar Association 
[should] try promptly to rectify the 
situation. 

The American Bar Association's 
News dated December 15, 1956, in- 
forms us that 66 per cent of the mem- 
bers of the United States Senate are 
lawyers, and that 56 per cent of the 
members of the United States House 
of Representatives are lawyers. 
Therefore, with more than a ma- 
jority of both branches of Congress 
being lawyers, the task should not 
be insurmountable. The only ones 
who can object are the generals and 
the admirals, who naturally have a 
vested interest in perpetuating the 
present state of affairs. However, the 
Congress provides the money which 
lubricates the machinery of the 
Armed Forces, hence I am certain 
that if the generals and the admirals 
were told that they must correct the 


-ailinapnesanine. 
FACTUAL 


Appraisals 
for every valuation need 


e Commercial, industrial, 
institutional and residential 
properties. 

Estate administration. 
Trustee and receiverships. 
Taxation and finance. 


Reorganization, merger or 
consolidation. 


e Bankruptcy or liquidation. 
e Condemnation and 


LLOYD-THOMAS 





co. 


4411 Ravenswood Avenue, Chicago 40, IIL. 


RECOGNIZED APPRAISAL AUTHORITIES 





First for Factual appraisals i, 
since 1910 (. a) 


OFFICES — COAST TO COAST ‘Yer 








REAL ESTATE 
BUSINESS PROPERTY 


ONE OF THE FINEST AND 
MOST PLUSH BUILDINGS 
FOR SALE OR LEASE 


Buiiding located in completely 
deveioped area on Dempster St. in the 
fastest growing community in Cook 
County, consisting of 4,000 ft. of air- 
conditioned space. Large reception 
and waiting room plus 7 extra large 
beautifully decorated wood-paneled 
rooms, 10-ft. ceilings, heavy carpeting 
and vinyl plastic tile, electric wood- 
paneled doors. Oil painted murals, 
beamed ceiling with indirect lighting 
in reception room. 2 ceramic tile baths, 
third bath roughed in. Built-in refrig- 
erator-bar combination. Private kitch- 
enette. Built-in T-V, hi-fi throughout, 
numerous closets. Planters with foli- 
age. Thermopane. Can be divided 
with reception office and waiting room 
in center. Ultra modern exterior. Ro- 
man brick and crab orchard stone. 
Wired for electrical signs. Concrete 
parking area. Plenty of parking space. 
Ramp to basement. 50x125 ft. lot with 
alley. Ideal for Attorneys, Real Estate, 
Insurance, many other adaptable uses. 
Building occupied by home builder 
who is rebuilding in other area. Price 
$76,000.00. 


Week days—INdependence 3-4472 
SKOKIE, ILLINOIS 
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smelly situation, they would quickly 
do so. 


Lro L. JACQUES 


Providence, Rhode Island 


Our Review Was Unfair 
to Oscar Wilde 


* I was greatly disturbed by Mr. 
Howard Cockrill’s review of The 
Three Trials of Oscar Wilde in the 
July, 1956, issue of the JOURNAL 
(pages 653-54). It seems that Mr. 
Cockrill, by his review, is trying to 
destroy the little progress that has 
been made in recent years in getting 
across to the public an intelligent 
and scientific understanding of a 
great social problem. As I under- 
stand it, the American Bar Associa- 
tion and the Foundation, as well as 
the American Law Institute (which 
is drafting a modern, scientific Mod- 
el Penal Code), have lately taken a 
step forward in the right direction 
along this line. This progress should 
not be stopped or reversed. 





It is estimated that we have ap- 
proximately 16 million homosexual 
people in the United States. Homo- 
sexuality, then, is not a subject to 
treat lightly and derisively, as it has 
been treated in the past. Homosex- 
uality is as old as civilization itself, 
and no cure has ever been found for 
it. It exists in all strata of society, 
being no respecter of class, race or 
religion. 

The true story of Oscar Wilde is 
a story of utter tragedy, the story of 
a great and brilliant but misunder- 
stood man of letters who was virtu- 
ally crucified for something he could 
not help—which not even marriage 
devia- 
tion. The last paragraph of Mr. 


helped—namely, his sexual 
Cockrill’s review, in which he quotes 
not from the editor of The Three 
Trials but from the late Lord Atkin, 
who thought that homosexual im- 
pulses “can be checked by advice 
and by resolution”, leads readers to 
an erroneous conclusion. The expe- 
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ience of the ages, together with a 
little observation of the world about 
us and a study of the findings of the 
late Dr. Kinsey and others, prove 
that homosexual impulses cannot be 
checked any more than can hetero- 
sexual impulses. And since they can- 
not be checked, it is the duty of all 
legislators and judges to take notice 
of this fact. So far, it is quite evident 
that it has been futile for Mr. Cock- 
rill and others to say that such im- 
pulses should “be discouraged by 
law”. 
B. D. HucGeins 

Washington, D. C. 


Material Impravement 
No End in Itself 


® The article “Dialectical Material- 
ism: We Have Embraced a Commu- 
nist Tenet!” was read by me with 
a great deal of interest and approv- 
al, for I have long believed that the 
real danger to the rights of the cit- 
izens of this country exists not in 
the obvious attempts of misguided 
liberals, fellow travelers, and others 
of like persuasion to foist a com- 
munistic or socialistic form of gov- 
ernment upon us, but in the subtle 
and generally unrecognized creep- 
ing paralysis of clear thinking that 
Mr. Buchanan has labeled dialecti- 
cal materialism. This label is not 
an innovation of Mr. Buchanan but 
has been in vogue for many years 
among those acquainted with its 
schismatic tenets. 

I felt gratified that your editors 
published such a piece because if 
the people can be made aware of 
the dangers of dialectical material- 
ism, as they have been aroused to 
the Communist menace, we can be 
sure that its insidiousness will be 
the means of its own destruction. 
However, Mr. Stump, of Indian- 
apolis, Indiana, in a letter to the 
‘ditor published in your October 
issue suggests that this fine article 
may be in conflict with “high spirit- 
ual authority”. I would not want 
to commence a scriptural battle in 
your columns, but I believe Mr. 
Stump should realize that Jesus also 
compared Solomon in all his mate- 








Specialists in Financing 
Medium Sized 
Companies 






The raising of capital by medium sized companies presents unusual 
problems. As specialists in this field, we have come to know what these 
problems are and how best to meet them. We offer you a distributing 
organization of 96 salesmen, twelve offices blanketing the middie west 
and an experienced underwriting department. 

The following successful offerings during the last six months of 1956 
are indicative of the companies we have served. 


Anderson Electric Corporation 


35,000 Shares, $.60 Convertible Preferred Stock 

20,500 Shares Common Stock 

46,440 Shares Class B Common Stock 
A growing manufacturer of aluminum and bronze connectors, clamps, and 
fittings for the public utility industry. Annual sales $6,571,000. This financing, 
aggregating $801,845, involved the sale of stock by selling stockholders and 
the raising of new capital for the company. 

California Eastern Aviation, Inc. 

$2,900,000 6% Sinking Fund Convertible Debentures, due 1968 
Engaged in contract flight operations, aircraft modification and overhaul, 
aircraft brokerage, and in providing technical electronics services to the U.S. 
Government. Annual sales, $26,279,000. This financing provided $2,900,000 
of additional capital which enabled the company to purchase three new 
Super-Constellation aircraft. 
Commercial Discount Corporation 
100,000 Shares 6% Cumulative and Participating Preferred Stock 
A finance company engaged primarily in making loans secured by receivables, 
inventories, or chattel mortgages. This financing provided $1,000,000 of 
additional capital. 
Kirsch Company 
120,000 Shares Common Stock 
The nation’s largest manufacturer of drapery hardware. Annual sales, 
$29,500,000. This sale of stock by selling stockholders involved $2,400,000. 
Marsh Steel Corporation 
514% Convertible Sinking Fund Debentures, due 1966 
135,000 Shares Common Stock 

A steel warehouse company with warehouses in Kansas City, Denver, and 
Baton Rouge. Annual sales, $7,900,000. This financing provided $2,050,000 
of additional capital. 


Watson Bros. Transportation Co., Inc. 


619,776 Shares Class A Common Stock 


Seventh largest common carrier trucking system, Chicago to the west coast. 
Annual gross revenues, approximately $30,000,000. This sale of stock by 
selling stockholders involved $4,648,320. 


We invite your inquiry, in confidence and without obligation. 


CRUTTENDEN, PODESTA & Co. 


Members New York Stock Exchange and Other Principal Exchanges 
209 South LaSalle Street - Chicago 4 - DEarborn 2-0500 


ST. LOUIS 
MADISON 


DENVER LINCOLN 
GRAND RAPIDS 


NEW YORK 


MILWAUKEE CEDAR RAPIDS 





Views of Our Readers 







































INDIANAPOLIS OMAHA 
ST. PAUL 





May, 1957 + Vol 43 399 











Views of Our Readers 





PIONEER 

of 

Lawyers 
Professional 
Liability 
Insurance 


227 ST. PAUL ST. 





Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 





cn ire eaenene 


BALTIMORE 3, MD. 











American 





(Holds Twelve issues) 


$2.25 postpaid 
Check must be mailed 


PERSONALIZE 
YOUR NAME IN GOLD 706¢ 
DATE 40c—BOTH FOR $1.00 


1155 East 60th Street 





A 
BINDER 


for your 


JOURNAL 





© 


with order 


a 


Bar Association Journal 


Chicago 37, Ill. 














the field 
the 


rial glory to the lilies in 
which were provided for 
Creator and then admonished His 
followers concerning the very much 
greater solicitude that the Creator 
must have for all human beings. 
It would be folly to say that one 
or all should not strive for material 
improvement, but one and all must 
never permit this material goal to 
be an end in Any and all 
material goals are finite and ever- 
changing by their very nature and 
can never be constant, stable, or 
permanent. creature en- 
dowed by 
rights as expressed so vividly in our 
Declaration of Independence, and 
provided for by His Creator 
Christ so often assured us and if 
“hereafter” all 
all men should con- 


by 


itself. 


Man is a 
His Creator with certain 


as 


there is a as men 
should believe, 
sider their place therein as the one 
goal they are placed on earth to 
achieve. This is not a material or 
finite goal but a spiritual, infinite 
and constant goal far transcending 


any accomplishment that could be 
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measured by this world’s standards. 

I will admit that if one can deny 
the spiritual nature of man and the 
existence of an eternity of reward 
or punishment, he may then con- 
sistently worship the ever-changing 
and therefore false gods of materi- 
alism. However, I submit that spiri- 
tual righteousness can best be taught 
and learred by those who, placing 
first things first, acknowledge and 
accept the spiritual nature and end 
of all men. 

CHARLES W. Powers 

Somerset, Massachusetts 


Call Yourself “Cr.”’, 
Mr. Lawyer 

Many lawyers are entitled to use 
the title “Dr.” instead of the all in- 
“Mr”, 
only cause confusion and possibly 
mild criticism from members of the 
Bar. 

Since my admission to the Bar in 


clusive but to do so would 


1922 I have considered the advisa- 
bility of some action by the Bar to 
authorize the use of a dignified title 


to identify a person qualified to prac- 
tice law. 

The term Attorney is not satis- 
factory, as it is used to designate 
many different categories, profes- 
sional and non-professional. Any ti- 
tle would necessarily have to lend it- 
self to abbreviation, preferably with 
two letters, and “Atty.” does not 
meet this requirement. 

The title Counsellor is not only 
dignified, but it also connotes skilled 
or professional service; furthermore, 
it can be abbreviated with two let- 
ters which in time would become as 
acceptable to the layman as the term 
for the members of the 
healing arts. We therefore suggest 
that a resolution be presented to the 
Bar at the 
next annual convention, in which 
the title “Cr.” be authorized by the 
Bar to designate the professional 
standing of Cr. John Doe as an at- 
torney and counsellor at law. 


“doctor” 
Association 


American 


FRANKLIN A. THAYER 


Denver, Colorado 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G, 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 
UNDERWRITERS, INC. 
Baltimore 3, Md. 





“Consult your Agent or 


Broker os you would your 


Doctor or Lawyer” 


























The 
Most Important 
Business Decision 
of your life 


This is the name of a booklet. 

It has veen an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 
his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 


The Prudentia 


Insurance Company of America 
Newark, N. J. 


| 

| 

| 

| 

| 

| 

l 

| ___. copies of your booklet, “The 
Most Important Business Decision of Your Life” 
| tome at this address: 
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Please send 








NAME_____ 
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A Summary Description: 


The English Judicial System 






by F. H. Lawson, D. C. L. + Professor of Comparative Law, Brasenose College, Oxford 


As Professor Lawson remarks, American lawyers are familiar with the names of 


English courts, but they know very little else about them, and much of what they 
think they know is probably derived from eighteenth- and nineteenth-century re- 
ports and so is out of date. Here, Professor Lawson sets forth a short summary of 
the present-day English judicial system which should be of great interest and value 
to our members, particularly those who will visit in many of these courts come 
July. Among other things, American readers will probably be surprised to learn 
that the grand jury has been abolished in England, and the average American law- 
yer is sure to be struck by the centralization of the English judicial system. 





American lawyers who are about 
to visit England for the meeting of 
the American Bar Association may 
find it useful to have before them a 
summary description of the English 
judicial system, from which Ameri- 
can arrangements have diverged 
greatly and which has itself changed 
in many respects from the old scheme 
which was in force when the origi- 
nal settlements were made in North 
America. If I am not greatly mis- 
taken, American lawyers who are fa- 
miliar with the English law reports 
will know the names of the more 
prominent of our courts, but will 
know much less of their relations to 
each other. I cannot in the space at 
my disposal do more than give a very 
incomplete, and therefore in many 
respects inaccurate, description. 

I suppose the most striking fea- 
tures of our system are the great 
concentration of civil business in 
London and the immense use. that 
we still make of lay Justices of the 


Peace in criminal justice and in the 
handling of minor family disputes. 
Criminal and civil justice are, in- 
deed, kept very much apart. At only 
one point do they come together; 
the Justices of the Queen’s Bench 
Division, who deal as such with civil 
business in London and on Assize, 
also deal on Assize with the most 
serious indictable offenses and pro- 
vide members for the Court of Crim- 
inal Appeal which sits in London. 

It is true that the House of Lords 
can hear criminal appeals as well as 
civil appeals, but they can hear the 
former only upon the rarely given 
fiat of the Attorney General, whereas 
they can themselves give leave to 
appeal in civil cases if leave has not 
already been granted by the Court 
of Appeal. Moreover, although ju- 
ries are still extensively used in the 
trial of indictable offenses, they are 
now rarely encountered in civil pro- 
ceedings. 


Every attempt is made to bring 


criminal justice to the door of the 
ordinary man. Thus there are over 
700 separate Magistrates’ Courts of 
Petty Sessions, held in the vast ma- 
jority of places outside London and 
a few of the most populous towns by 
unpaid unprofessional justices, who 
receive advice on points of law from 
their clerks. Such courts sit very fre- 
quently, once, twice or three times 
a week, or even every day. They deal 
with the immense number of non- 
indictable offenses, and, by fairly re- 
cent innovations, with many of the 
less important indictable offenses, 
such as petty thefts, where they con- 
sider themselves capable of dealing 
with the case before them and have 
the consent of the accused. They also 
carry out the preliminary examina- 
tion of persons charged with indict- 
able offenses. In the amount of busi- 
ness done these Magistrates’ Courts 
are far and away the most important 
courts in the country. In London 
and in a few of the largest towns 
they are professionalized, and the 
justice done is usually of a high or- 
der, though in the nature of things, 
summary. 

The lay justices are under a con- 
stant fire of criticism, out of which 
they emerge not too seriously wound- 
ed; at any rate their replacement by 
professional lawyers is not regarded 
as practical politics. Steps are taken 
to keep them fairly evenly balanced 
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between political parties and be- 
tween different classes of society, and 
there are very few complaints of po- 
litical or class bias. Perhaps the most 
serious criticism that is made of them 
is that it is impossible to ensure any- 
thing like uniformity in the sen- 
tences passed upon offenders or in 
the suspending of driving licenses 
for motoring offenses. 
visiting England should, if possible, 
not confine themselves to visiting 


Americans 


the professional Magistrates’ Courts 
in the metropolis, but should try to 
see lay justices at work in one of the 
surrounding counties. They will not 
be able to visit the Juvenile Courts 
held by such magistrates, for, as will 
be readily appreciated, their hear- 
ings are secret. 
Indictable offenses, 
dealt with by the magistrates in Pet- 
ty Sessions, fall within the jurisdic- 
tion of either Quarter Sessions or 
Assizes; and the power is often ex- 


where not 


ercised of transferring cases from As- 
sizes to Quarter Sessions. Quarter 
Sessions, which try the less serious 
indictable offenses, are an excellent 
example of the indirect way in which 
we often ensure results by persua- 
sion rather than by compulsion. In 
principle there is one Court of Quar- 
ter Sessions for each county, but a 
large number of cities and boroughs, 
not always very populous, have sep- 
arate Courts of Quarter Sessions. 
City or Borough Courts are always 
presided over by a recorder, a pro- 
fessional lawyer who is a member of 
the Bar practicing on the circuit 
within which the borough falls. He 
sits four times a year, probably for 
one, two or three days on each occa- 
sion, and where an accused pleads 
“Not Guilty” he is tried by a jury. 
At County Quarter sessions, the 
judges are such lay magistrates as 
choose to attend. They confer to- 
gether as to the sentence to be im- 
posed in case of conviction, but the 
charge to the jury is given by the 
chairman. Now here comes the per- 
suasion: the magistrates may choose 
any person they like out of their 
number to be chairman, but if they 
choose a person legally qualified, 
their jurisdiction is considerably ex- 
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tended. Most county courts of Quar- 
ter Sessions now have such chair- 
men, some of whom may be paid in 
another capacity, as county court 
judges or otherwise. 

Assizes are held in the county 
town under the old commissions of 
oyer and terminer and of gaol de- 
livery. The judges are normally the 
judges of the Queen's Bench Divi- 
time to time their 


sion, but from 


numbers are reinforced by senior 
members of the Bar to whom com- 
missions are given on each occasion. 
There is great variety in the Assize 
arrangements. Three of the largest 
towns have four Assizes a year; more 
commonly there are three Assizes a 
year and, in recent years, it has be- 
come possible to avoid holding an 
Assize in counties where there is lit- 
tle business and to transfer such 
business as there is to an adjoining 
county. 

In the last few years the amount 
of criminal business has become so 
great that as many as three quarters 
of the Queen’s Bench judges may be 
out on Assize at the same time, and 
as many as four judges may be sent 
to the same circuit. England and 
Wales is divided fairly evenly into 
seven circuits. It is perhaps worth 
mentioning that Scottish arrange- 
ments are entirely different and that 
although the law of Northern Ire- 
land is very close to that of England, 
its judicial system has several pecu- 
liarities. 


A Famous Court... 


The Old Bailey 


The most famous criminal court 
in England is the Central Criminal 
Court held in London at the Old 
Bailey. Within a radius of fifteen 
miles from Charing Cross, it does 
the work elsewhere done on Assize. 
There are as many as twelve sessions 
a vear, sometimes running continu- 
ously—which is perhaps not surpris- 
ing when it is considered that the 
population of the Central Criminal 
Court District is about ten million. 
Some of the work is done by Queen's 
Bench judges, but there are three 
permanent judges who rank rather 








lower but have the same jurisdic- 
tion, namely, the Recorder, the 
Common Serjeant, and the Judge of 
the Mayor’s and City of London 
Court; all of these are appointed by 
the Corporation of the City of Lon- 
don. 

The arrangements for reviewing 
decisions of criminal courts are too 
complicated to be described here, 
but mention must be made of the 
Court of Criminal Appeal, in which 
the Lord Chief Justice usually sits 
with two other Queen’s Bench judg- 
es, on most Mondays in term, to hear 
appeals from verdicts and sentences 
from Courts of Quarter Sessions and 
Assizes. It has the rather curious 
power of increasing sentences ap- 
pealed against (of course not beyond 
the maximum fixed by law), but it 
cannot order a new trial; it can only 
allow or dismiss the appeal. It is in 
principle the highest criminal court, 
though, as has been said above, there 
is a further appeal to the House of 
Lords if the Attorney General gives 
his fiat. This he does only on rare 
occasions when it is felt necessary to 
reconsider a point of law which is of 
great public importance or one on 
which the Court of Criminal Appeal 
has had to decide in accordance with 
precedents of doubtful wisdom. 

American lawyers may be surprised 
to find that the grand jury was abol- 
ished in 1933. The preliminary ex- 
aminations of the accused in open 
court by Justices of the Peace have 
reached such a development that the 
finding of a true bill by the grand 
jury had in most cases become a for- 
mality. But the trial judge sees the 
depositions and if he thinks the case 
against an accused weak, he may 
easily make the fact known to the 
jury and ensure an acquittal. We 
have never had any “runaway grand 
juries”, and so one special reason for 
retaining the institution in America 
does not exist in England. The cor- 
oner still survives. 

I have described criminal justice 
first because, as all lawyers know, a 
visit to a criminal court is usually 
much more rewarding than a visit to 
a civil court. 
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Civil Justice... 
Highly Centralized 

In contrast to criminal justice, civ- 
il justice is highly centralized in 
London. There are, it is true, some 
sixty or seventy County Court judges, 
each of whom moves round periodi- 
cally among the towns of a fairly 
Incidentally, the 
name County Court is most mislead- 


narrow circuit. 
ing, for the County Court Circuits 
are never co-terminous with coun- 
ties, and are indeed readjusted from 
time to time in order to provide the 
County Court judges with roughly 
equal amounts of work. These Courts 
have a very restricted jurisdiction 
and deal very largely with small 
debts. They are, however, very busy 
and they administer the Rent Acts, 
which control the rents payable for 
unfurnished lettings and 
tenants from eviction. At one time 
they administered Workmen’s Com- 


pensation, but that has now been 


protec t 


handed over to administrative tribu- 
nals. 

The general court of first instance 
in civil matters is the High Court of 
Justice, composed of the Chancery 
Division, the Queen’s Bench Divi- 
sion, and the Probate, Divorce and 
Admiralty Division. The Court sits 
though 
much of the common law and di- 


in principle in London, 
vorce work is done on Assize by 
judges of the Queen’s Bench and 
Probate, Divorce and Admiralty Di- 
visions respectively. Roughly speak- 
ing, one may say that the Chancery 
Division does the work formerly 
done by the old Court of Chancery, 
that the Queen’s Bench Division 
does the work of the old Common 
Law Courts of Queen’s Bench, Com- 
mon Pleas, and Exchequer, and the 
Probate, Divorce and Admiralty Di- 
vision does the work which formerly 
the civilians and canonists used to 
do at Doctors’ Commons; but all 
three divisions are parts of one High 
Court and if a litigant brings his 
case in an inappropriate division he 
will not lose his case but will have it 
transferred to the appropriate divi- 
sion. 

Judges of any one division can sit 


in any other division by invitation 
of the Lord Chancellor, and in re 
cent times two or three Chancery 
judges have fairly regularly sat as 
additional judges of the Queen's 
Bench Division, so much has the 
Chancery work decreased. All judges 
of the High Court can apply com- 
mon law and equity, where neces- 
sary, im any case, and can award 
both common law and equitable 
remedies. High Court judges usually 
sit singly, but for certain purposes, 
for instance when hearing applica- 
tions for habeas corpus or certiorari, 
a Divisional Court of two or three 
judges will hear the case. 

Appeals trom the High Court and 
from County Courts go to the Court 
ot Appeal, which consists of the 
Master of the Rolls and eight Lord 
Justices of Appeal. ‘They sit normal- 
ly in three divisions of three judges 
apiece. The divisions are in no sense 
permanent, though there seems to 
be a tendency nowadays for the same 
judges to sit together for some time 
in the same division. No formal dis- 
tribution 
tween 


of business is made be- 


the divisions, but appeals 
from Chancery judges usually go be- 
fore a Division composed of ex- 
Chancery judges, and divorce ap- 
peals go before the division in which 
an ex-divorce judge sits; and, in- 
deed, in an empirical sort of way, 
steps are taken to ensure that at 
least one of the judges in a division 
shall have expert knowledge of the 
problems which a case is likely to 
raise. 

Both the High Court and the 
Court of Appeal are parts of what 
is technically known as the Supreme 
Court of Judicature. This again is a 
misnomer like the name given to the 
Supreme Court of the State of New 
York, for above the Court of Appeal 
is the House of Lords. But at the 
time when the Supreme Court was 
given its name it was intended to 
abolish the appellate jurisdiction of 
the House of Lords and vest it in 
the Court of Appeal. Before the new 
arrangement could take effect there 
was a change of government, the 
House of Lords was reprieved, but 
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the Supreme Court was left with its 


false name. However, there is this 


element of unity in the Supreme 
Court that, upon the invitation of 
the Lord Chancellor, any High 
Court judge can sit in the Court of 
Appeal, and any member of the 
Court of Appeal as a High Court 
judge. It is true that a Law Lord 
who sits to hear appeals in_ the 
House of Lords can also sit by in- 
vitation in the High Court or Court 
of Appeal, but only a Law Lord can 
sit in the House of Lords. 

The Court of Appeal and the 
High Court, and indeed the Court 
of Criminal Appeal, sit in the Law 
Courts in the The 
can see there many varied types of 


business, but the only criminal busi- 


Strand. visitor 


ness is on appeal. 

The House of Lords still exercises 
its ancient appellate jurisdiction in 
civil matters, but for the last twenty 
or more years an appeal may be tak- 
en only by leave of the Court of Ap- 
peal or of the House of Lords itsel. 
The Court of Appeal does not read- 
ily give leave unless either one of the 
judges has dissented, or the Court 
has held itself bound by a precedent 
of doubtful validity. In fact the 
House of Lords decides under a hun- 
dred cases a year; but the Law Lords 
can also do double duty as members 
of the Judicial Committee of the 
Privy Council. 


The House of Lords... 
Appellate Jurisdiction 


The judicial arrangements of the 
House of Lords provide another ex- 
ample of indirect and, so to speak, 
persuasive sanctions. All members of 
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the House of Lords, some seven o1 
eight hundred in number, have the 
nominal right to hear appeals, but 
in fact lay lords, that is to say those 
without judicial experience, have 
not sat to hear appeals since about 
1840. At first this was self-abnega- 
tion, though in deference to public 
opinion; but in 1876 an Act was 
passed which contained a provision 
to the effect that the House could 
exercise its jurisdiction only if at 
least three Law Lords were present. 
If at the present time a lay lord 
attempted to sit and to make his 
vote count on a division of opinion, 
the Law Lords would withdraw and 
so deprive the House of jurisdiction 
for that case. 

The Law Lords comprise the Lord 
Chancellor, any ex-Lord Chancel- 
lors, nine salaried Lords of Appeal 
in Ordinary specially appointed to 
hear appeals, and any peers who 
hold, or have held, high judicial of- 
fice. Out of this number usually five 
sit to hear any particular case. Thus 
the judicial members of the House 
do not regularly sit together as a 
large body comparable to the Su- 
preme Court of the United States. 

The Lord Chancellor, unlike all 
other judges and Law Lords, is a 
political officer, who sits in the Cab 
inet, is the chief legal adviser of the 
Crown, and is the nearest thing that 
we have to a Minister of Justice in 
civil matters. He in effect appoints 
most of the judges and paid magis- 
trates. He is also Speaker of the 
House of Lords, though his powers 
as such are vastly inferior to those of 
the Speaker of the House of Com- 
mons. 

In recent years Lord Chancellors 
seem to have been too busy with 
their other tasks to sit often as Law 
Lords. Previously they sat in most 
important cases. It is perhaps worthy 
of remark that in spite of their sys- 
tematic denial of the principle of 
the separation of powers, no Lord 
Chancellor for over two hundred 
years has been suspected of partial- 
ity in the exercise of his judicial 
functions. 
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It is also perhaps worth mention 
ing that the old privilege in accord- 
ance with which a peer could be 
tried for treason or felony only by 
his peers was abolished in 1948; and 
that the last impeachment was heard 
by the House as long ago as 1807. 
The House sits, for judicial as well 
as legislative purposes, in the Houses 
of Parliament. 

Across the way, in Downing Street, 
sits the Judicial Committee of the 
Privy Council, now exercising a sad- 
ly shorn jurisdiction. It used to have 
power to hear appeals from all Her 
Majesty's dominions beyond the 
seas; and one ol the two divisions in 
which it sat was kept constantly at 
work on Indian cases. Now cases no 
longer come from Canada, South 
Africa, India or Pakistan. A fairly 
thin stream of appeals comes from 
Australia and New Zealand, though 
the High Court of Australia decides 
most constitutional cases without 
appeal to the Privy Council. Appeals 
from the Colonies and other depend- 
ent territories are probably on the 
increase. 

The Committee comprises all Privy 
Councillors who hold or have held 
high judicial office together with a 
few persons specially appointed. In 
practice appeals are heard by Law 
Lords and a few persons who have 
held high judicial office abroad. Some 
members of the judiciaries of Do- 
minions or Colonies are also mem- 
bers and occasionally sit when they 
are in England. It is perhaps worth 
mentioning that the Judicial Com- 
mittee will not hear criminal appeals 
except by leave, and even then only 
if it is alleged that there has been 
some very serious miscarriage of jus- 
tice or some question of great public 
importance is at stake. It has adopted 
this policy partly in order to pre- 
vent undue delay in the administra- 
tion of criminal justice, but partly 
in order not to cast doubts upon the 
capacity of courts overseas. Oddly 
enough, the judges of this most au- 
gust court sit unrobed, without a 
wig, or even a black gown; and there 
is room for only a handful of spec- 


tators. 


Commercial Law... 
Courts and Arbitration 


A word may be said about com- 
mercial work. A very great deal ol 
this is done by arbitration, especially 
under the auspices of such bodies as 
the London Corn Trade Association, 
but subject to appeal to the courts 
on point of law. That part which is 
done at first instance in the ordinary 
courts is taken by two or three 
Queen’s Bench judges who have ac- 
quired their special knowledge at 
the commercial Bar. 

There is, strictly speaking, no 
commercial court, but only a list of 
commercial cases; however, the pro- 
cedure is peculiar in that all inter- 
locutory proceedings are before the 
judge who will eventually hear the 
case, and not before a master, and 
that by consent technicalities are as 
far as possible avoided. It rests with 
the judge to decide whether the case 
is a commercial one. There is no 
definition of such cases, but it is usu- 
ally pretty easy to see if a case de 
mands the attention of an 
commercial lawyer. Jurisdiction ove: 


expert 


bankruptcy and the winding-up of 
companies is exercised by the Chan- 
cery Division, while cases on chartet 
parties and bills of lading go before 
\dmiralty judges. 

There are an immense number 
of administrative tribunals; indeed 
over two hundred different varieties 
of them have been listed. The best 
known of them are probably those 
dealing with disputes concerning in- 
dustrial injuries, social insurance, 
pensions, the letting of furnished 
houses and income tax. It is impos- 
sible to generalize accurately about 
such tribunals, but it is fair to say 
that 
whole or in part by laymen who are 
unconnected with the government. 
Some of the members are paid rela- 


most of them are manned in 


tively small amounts for their part 
time services. 

Most of these tribunals are subject 
to the control of the ordinary courts 
only in respect of jurisdiction and 
conformity to what may be fairly 

(Continued on page 411 
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Our Great Hope: 


Peace Is the Work of Justice 


by Henry R. Luce + Editor-in-Chief of Time, Life and Fortune 


Addressing the 8ist Annual Banquet of the State Bar Association of Connecti- 
cut last October, Henry R. Luce declared that the great need of our time is law, 
“the most effective and the most necessary means” for peace. At the same time, 


he noted that it was extraordinary that lawyers in the United States, who tradition- 


ally are leaders in public affairs, should have played so small a part in the great 


effort for peace which many people regard as the most important problem of 


the modern world. He urges the profession to “raise the banner of the law for all 


to see and follow”. 





In the decade since World War 
II, the Government and people of 
the United States have exerted them 
selves mightily for peace. They seem 
to have utilized every conceivable 
means to this end, both human and 
divine. All except one. We have not 
made use of the law. In the words 
of Professor Hocking, “Such use as 
we have made of the law has been 
timorous and unenterprising.” 

The neglect of law is all the more 
striking when we pass in review the 
massive efforts which the Govern- 
ment and people of the United 
States have put forth in other direc- 
tions. They have prayed for peace 
crowding their churches as never be- 
fore. They have spent fifty billion 
dollars of their national treasure to 
help foreign countries in the belief 
that economic progress would lead 
to peace. They have spent abroad 
other billions in private philanthro- 
py. They have set up information 
and propaganda agencies in hun- 


dreds of cities. They have sent Point 
Four missionaries, dedicated people, 
to the remotest provinces of earth. 
They have developed and main- 
tained fantastically powerful—and 
expensive—armaments. Si vis pacem 
para bellum. They have fought a 
bitter war in Korea, sending their 
sons into battle and gaining no clear 
victory. They have maintained the 
most powerful army and air force in 
Europe. They have built bases in 
far-off lands. Their fleets patrol the 
seven seas. 

The Government and people ol 
the United States have done all this 
that take the 


night long to recite—and they have 


-and more would 
received an abundant reward. For 
the United States prospers and civ- 
ilization marches on. Far from hav- 
ing crumbled under the onslaughts 
of organized evil, civilization every- 
where advances, and our own Ameri- 
can civilization points to a new 
epoch of human power and freedom. 


Nevertheless we have not achieved 
peace. Not in the proper meaning 
of the term—which is that peace 
should be the normative and ex- 
pected state of affairs. The peace we 
have is precarious. It is continually 
subject to blackmail. It is not based 
on clear principle commonly ac- 
cepted. Season after season we are 
faced by the distasteful choice be- 
tween dubious war or partial sur- 
render. 

You will say perhaps that all this 
is in the nature of things in the 
twentieth century. And I will agree; 
and in our minds there will be not 
only the untamed terror of the H- 
bomb; there are other equally ex- 
plosive factors—such as democracy 
and old peoples becoming new na- 
tions. Reminding ourselves of the 
immensities of the problem, we 
would agree further in giving grati- 
tude and honor to our American 
statesmen for their pilotage of a free 
America through the narrows of dis- 
aster. 

Yet this is not our goal. Our goal 
is a peace of deeper satisfaction. My 
thesis is that the law is the most ef- 
fective and the most necessary means 
for that kind of peace. This propo- 
sition is true in reason and philoso- 
phy. The wisdom of the ages sup- 
ports it. Pax justitiae opus—and 
justice is the work of law. I shall re- 
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spectfully assume that the _philo- 
sophic truth of the relation of peace, 
justice and law is a basic conviction 
of all the members of this learned 
profession—and I shall be mainly 
concerned here to illuminate that 
truth by some pragmatic tests and 
proposals. 

My argument rests on the propos- 
al that the United States should give 
to the promotion of law an absolute- 
ly primary position in its relations 
with all mankind—with all nations, 
races and tribes, and ultimately with 
each individual soul that inhabits 
the globe. The phrase “peace-loving 
nation” is too easily used to confuse. 
The phrase “law-abiding nation” 
can -be given clear, strong and de- 
cisive meaning. 

There is a distinction to be made 
between law within a nation and in- 
ternational law. But this distinction 
should not be exaggerated. In urg- 
ing the promotion of the use of the 
law, I shall be referring both to the 
law-within-nations and to the law- 
between-nations. 

For example, the problem of law 
is central to the question of so-called 
foreign aid. An expanding world 
economy is a vital interest of the 
United States. But how to bring it 
about? We are momentarily baffled. 
What is vulgarly called “hand-outs”, 
or more elegantly, “donation diplo- 
macy”, has only a comparatively 
small role to play. From now on, the 
building up of economies is pri- 
marily a matter of trade and invest- 
ment and reliable currencies. On 
this subject hear the words of Presi- 
dent Rathbone of Standard Oil of 
New Jersey. Apropos of Suez, he 
said: 

The great issue is not whether the 

government has the right to national- 

ize property or not, but whether it 
has the right to abrogate contracts. 

.. . It is immoral and completely un- 

ethical for a government to grant a 

concession and then unilaterally ab- 

rogate that concession. What we need 
in the world today is a clear enuncia- 
tion of this principle, recognition of 
the fact that they don’t have to give 
these concessions, but once they do, 
they ought to abide by them. If we 
don’t have that kind of a set of rules 
and that kind of atmosphere in the 
world, we are not going to have for- 
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eign investments in, or have the de- 

velopments of, the natural resources 

of many countries. 

That’s plain common sense. It is 
also a basic issue which the United 
States so far has failed to face. 

In the pregnant phrase of Profes- 
sor Dillard, the emphasis in inter- 
life must shift—and will 
shift—from torts to contracts. The 
ideal which must be restored to 
paramountcy is the ideal of the sanc- 
tity of contracts. Pacta sunt servanda. 

So I speak of law in all its phases 
—from the smallest business trans- 
action to the greatest negotiations 
at the summit of global politics. 

So understood, the law will prove 
to be the most effective means to 
peace for many reasons, but notably 
the following three: 

First, it is through the appeal to 
the idea of law that the United 
States can most effectively bind itself 
to other nations and peoples in mu- 
tual respect. 

Second, it is by insistence on the 
fundamental importance of law that 
the United ‘States can most effective- 
ly challenge our enemies, however 
contemptuous they may seem of law 
and justice. 

Third, it is through the law that 
the United States can harness to- 
gether our vast military might and 
our political and ideal purposes. 

As to the first point—that law is a 
binder between us and other na- 
tions—let me speak first of those na- 
tions whom we consider our natural 
allies, our fellow members of West- 
ern civilization. What is the touch- 
this Some 
would argue that it is Christianity; 
others that it is the quest for liberty 
or the scientific method. 


national 


stone of civilization? 


But from 
the time of Solon in ancient Greece 
to the present, there is no stronger 
thread throughout the history of the 
West than its development of law. 
The secular history of the West is 
not just a series of wars and dynas- 
ties. It is also a series of great polit- 
ical decisions which have become 
the people’s law. From Runnymede 
in 1215 to Connecticut’s Charter 
Oak and on to Philadelphia in 1787, 
from the Treaty of Westphalia to 
the latest decisions of our Supreme 


Court, law is the language on all 
the political milestones of Western 
progress. 

“The King is under God and the 
law”’—so was it in royal Britain, and 
so it is with our own king, the sov- 
ereign people. Even liberty, the most 
sacred word in the American vocab- 
ulary, is known to us as “liberty un- 
der law”. 

What then of those new and un 
derdeveloped nations that do not 
share our Western tradition and feel 
no natural allegiance to it——rather 
the contrary? In the rich history of 
the Orient, Christianity has played 
a minor role, and there is nothing 
which even faintly resembles our 
Western quest for liberty. No Asian, 
until recently at any rate, ever tried 
to draw up a Bill of Rights. When 
Oriental nations speak of freedom, 
they mean not personal but national 
freedom; and they seek economic 
advance, seen largely in terms of so- 
cial justice. Justice is the operative 
word among these new nations. It is 
the word which strikes today a com- 
mon chord throughout their world. 
But so does it in ours. 

In politics, the greatest common 
denominator of human feeling and 
passion is the sense of injustice, 
is the obverse of the desire 
for justice. It is our sense of justice, 
therefore, which will make Ameri- 
cans most at home with other peo- 
ples. And whoever speaks of justice 
must inevitably think of law. Once 
the sense of injustice transcends a 


which 


brute desire for vengeance, it in- 
evitably comes face to face with the 
oldest problems of law. 

It is true that our Western legal 
systems are fundamentally different 
from those of Asia. Our Western 
legal systems have an objectivity and 
precision which are not in harmony 
Oriental tradition. Yet it 
should be noted that today many 
Asian countries are acquiring, and 
feel the need of, more objectivity in 
their law. The basic point is that no 
people, no tribe however backward, 
is ignorant of law. Every nation un- 


with 


der the sun, whatever its culture or 
ideology, has law of some sort. If 
therefore we wish to promote the 
rule of law in the world, we should 
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first inquire of every nation: Tell 
us, what is your law? Such an in- 
quiry, if launched by the President 
of the United States oth- 
er leading statesmen, could generate 
throughout the globe a marvelous 


and 


concern for law and bestow on it 
in the minds of men the central role 
it actually occupies in our own so- 
ciety. 

President Eisenhower electrified 
the world by his proposal for air in- 
spection of armaments. What I am 
suggesting is that there should be 
initiated and continued forever an 
inspection of the law of each and 
every nation by each and every other 
nation. Thus we shall have made 
most vivid to all mankind the dif- 
ferences which exist between us all, 
and we shall discover the points 
where we can, and most need to, 
grow together in a common respect 
for law. And thus we shall under- 
take the glorious enterprise of build- 
ing a law-ful world through a tradi- 
tion which becomes increasingly the 
common law of the world. 

My second argument is that it is 
by a persistent appeal to law that we 
can most effectively confound our 
enemies. The most sensational event 
of 1956, until the revolts in Poland 
and Hungary, was the three-hour 
speech by Khrushchev at the 20th 
Soviet Congress. Anyone who read 
the full text of that speech must have 
been struck by the fact that fully one 
half of it was directed to law. More 
than anything else, Khrushchev was 
determined to show that Stalin had 
violated Soviet law. And that, on the 
contrary, he, Khrushchev, would re- 
spect the law. Even a tyranny re- 
quires law. However shameless a tyr- 
anny may be, it cannot long afford 
to be ashamed of its own law. 

The Soviet Empire today is full of 
troubles. Essentially the Kremlin 
problem is to base its rule to a great- 
er degree on the consent of the 
governed—both and 
throughout the Soviet colonial em- 
pire. How to do this and yet retain 


within Russia 


their immoral and arbitrary power? 
That is their dilemma. Note, as a 
major example, their playing down 


of the secret police and the police 


state. They seek to give the appeat 
ance of the rule of law. And in pol- 
itics, appearance is a large part of 
reality. If rulers feel that they must 
appear to be lawful, then to an ex- 
tent they must be lawful. I do not 
wish to over-simplify, but there is 
the 
Khrushchev speech on law and the 


a causal connection between 


revolts in Poland and Hungary, 
which he ruled illegally. 

My argument, then, is not merely 
that a great global inquiry into law 
would expose the evils of the Soviet 
system; my argument is that a gen- 
for law would further 
for the 


Soviet Empire, that this would tend 


eral concern 
incite concern law within 
to more humane and rational law 
and once that process began, we 
could expect in consequence either 
the last reactionary convulsion of 
tyranny or a gradual but profound 
transformation of the Soviet system. 
Either way, the challenge to be law- 
ful confounds the evil in our ene- 
mies. The challenge to be lawful is 
the most effective challenge at the 
bar of world opinion; it is also the 
most effective challenge inside the 
Communist Empire. 

My third argument for giving the 
highest priority to law in world af- 
fairs is that it is through internation- 
al law that we can harness our vast 
military might to the service of our 
political and ideal purposes. 

Whenever the subject of world 
peace is seriously discussed, we en- 
counter some such sweeping dictum 
as that the world will be ruled “ei- 
ther by the law of force or the 
force of law’. Such a choice is un- 
real. You will always have force in 
the world—now more than ever be- 
fore. And you will always have law 
in the world—we hope more and 
better. The problem is to get force 
and law together. What we really 
mean is that we seek the rule of law 
backed by force. As Justice Pollock 
said: “The sheriff and his posse lurk 
in the background of every rule of 
law.” 


Ultimately a vision of global peace 
requires a picture of world govern- 
ment, a government making world 
law and backing it by a monop- 
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oly of organized force. You will not, 
I think, deem me so naive as to 
be inviting your attention to world 
government, which is not the busi- 
ness of our generation and which 
none of us is likely to see. I invite 
your passing attention to world gov- 
ernment only for the sake of ulti- 
mate logic. The business of this 
American generation is not to es- 
tablish world government. Our busi- 
ness is to establish, through an ever 
larger part of the world, a rule of 
law enforceable within that area and 
defensible against any barbarians 
who may choose to remain outside. 
That, as I see it, is our task during 
the next We have 
barely started. Yet I believe the time 
we must and will 
launch this enterprise on a global 


twenty years. 


has come when 


scale. 

One of my reasons for being, at 
last, optimistic, is the Suez Canal 
This two 
things. It has put law—international 
law—into the headlines. It has had 
statesmen scratching their heads and 
wagging their tongues and generally 


crisis. crisis has done 
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fussing and fuming about interna- 
tional law as they have not fussed 
and fumed in a generation. The 
Suez crisis has had that blessed con- 


sequence—God be praised! And it 
has had another consequence—it has 
shown up glaringly how uncertain 
and inadequate international law is. 

Anyone who was not in London 
and Paris soon after Nasser grabbed 
the Canal cannot possibly know how 
strong were the emotions of the 
British and French. They were out- 
raged. They wished to use force— 
the sooner the better. Their leaders 
and their editorial writers spoke in 
most outraged terms of violation of 
law. Yet, so far as I can learn, in 
those first weeks not one statesman 
nor even one editorial writer drew 
up what any lawyer could consider 
a serious legal indictment of Nasser. 
The Britain and 
France, although they threw around 
phrases 
based their case 


statesmen of 


law, 
“vital 
interests” and had recourse to angry 


international 
instead on 


about 


denunciations of Nasser as another 
Hitler. Emotion, national interest 
and name-calling took the place of 
solemn appeal to law. 

However human this may be, this 
is not the West at its best. And this 
is not the way in which the West 
will achieve either unity at home 
within itself or the respect and trust 
of Asia and Africa—nations once de- 
scribed by Rudyard Kipling, that 
great poet of Pax Britannica, as “les- 
ser breeds without the law”. 

My interpretation of the great role 
played in the Suez crisis by Secre- 
tary of State John Foster Dulles is 
as follows: 

Secretary Dulles himself was doubt- 
ful about the legal case against 
Nasser, and anyway he saw that the 
other powers were not resting their 
case on international law. There- 
fore, first of all, he discouraged the 
use of force in the service of “na- 
tional interests”, and he proceeded 
with speed and skill to work to- 
ward a new international agreement 
which would be free of ambiguities, 
and which would provide legal and 
moral sanction for enforcement by 
economic or military means or both. 
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Iwo months later, when the pow 
ers brought their case to the United 
Nations, it was noteworthy that they 
were all making their case far more 
insistently in law. They did this for 


‘ 


various reasons, “sincere” or “insin- 


cere’. But at least one reason was 
because Secretary Dulles’ proposals 
pointed to a future where the legiti- 
mate interests of all nations could 
be sustained by international action 
under clear and solemn contract. 
Meanwhile, you will have noted that 
Nasser himself has repeatedly said: 
“I believe in international law” 
and to prove it, he has conducted 
himself with considerable circum- 
spection. 
President Nasser is a devout Mo 
hammedan. So there is surely writ- 
ten in his heart the famous words of 
the Prophet: “One jurist is more 
powerful against Satan than a thou- 
sand unlearned their 
prayers.” It is in that spirit that we 
can appeal to him, to the whole 
Moslem and even to the 


whole of mankind. 


men. with 


world 


However you look at it, the Suez 
crisis makes clear that there is im- 
minent necessity for more 
more international agreements clear- 
ly made and clearly enforceable. 
This is one reason why I believe 
that at last we shall embark on the 
surest road to peace, the road which 
requires ceaseless concern for justice 


and 


in and between all nations, a con- 
cern recorded and registered, step 
by step in law. 

I believe that President Eisen- 
hower’s second term will be char- 
acterized by a tremendous emphasis 
on the development of the law of 
nations in the twentieth century. The 
greatest speech Dwight Eisenhower 
ever made was his address to the 
American Bar Association last year, 
on the 200th anniversary of Chief 
Justice John Marshall. Therein he 
testified to the supreme importance 
which he gives to the law in the life 
of the United States and to justice 
as the guide of foreign policy. I 
quote a few key sentences. 

1. The President said: “Our nation 
is ranged with those who seek attain- 
ment of human goals through a gov- 
ernment of laws. Those laws are rooted 


in moral law, reflecting a_ religious 
faith that man is created in the image 
of God.” 

2. “Eagerness to avoid war can pro- 
agreement that injustices 
and wrongs of the present shall be per- 
petuated in the future. We must not 
participate in any false agreement.” 

3. “We must be tolerant but not 
complacent. We must be quick to un- 


duce 


derstand another's viewpoint. But we 
injustice 

well knowing that if we accept destruc 
tion of the principles of justice for all 
we cannot justice for 
ourselves.” 


must never agree to 


longer claim 


A valid criticism of Americans in 
their attitude to world affairs runs 
like this: 
too idealistic 


We Americans are much 
and moralistic in our 
approach to world problems. Then, 
when idealism or moralism does not 
produce quick results, we fall back 
on reliance on armaments and all- 
We oscillate between re- 
liance on “H” for H-bombs and “TI” 
for idealism. 


out war. 


An emphasis on law can give sta- 
bility both to our emotions and to 
our policy. We ought not to spend 
$35 billion a year just to prepare 
for World War III; that gigantic 
force should also be felt as a force 
behind the promotion of and _ the 
defense of law—every day, from sea- 
son to season, year after year. The 
law is the indispensable vehicle ot 
both idealism and national interest. 

Once again to quote Hocking: We 
must achieve a vision of the law as 
that which “transforms the impact 
of Naked common 
threat to resource”. But 
not even the President of the United 
States will be able to raise the ban- 
ner of the law for all to see and to 
follow unless the lawyers of Amer- 
ica are wholeheartedly with him in 
this cause. It is extraordinary that 
in the United States of America, 
which owed its founding so much to 
lawyers, and which has been so 
largely ruled by lawyers it is extraor- 
dinary that in this crisis decade, 
the legal profession as a profession 
has played so small a part in the 
great effert for peace. 

Now, however, it seems clear that 
in the last few years the lawyers of 
America and of other nations have 
the cosmic de 


Power from 
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mands upon their vocation. A most 
dramatic instance of this awakening 
was the meeting in Athens a year 
ago when from 


countries 


jurists forty-nine 
produced the Act of 
Athens. What a ringing declaration 
it is! And how profoundly encourag 
ing it is that jurists from forty-nine 
countries can speak the same pre- 
cious language of liberty under law. 
The Chief Justice of the United 
States referred to the Act of Athens 
in his powerful statement asserting 
the vital relation of law and peace. 
And then you saw him this summet 
make a tour of India—which I would 
say is symbolically the most impor- 
tant act of international relations 
that one man could perform in this 
stage of the world crisis. 

More happened in 1956. Through- 
associations 


out this country, bar 


The English Judicial System 
(Continued from page 406) 
translated into American terms as 
procedural due process. The ordi 
nary courts are prepared to quash 
their decisions for error of law on 
the face of the decision, which in- 
cludes the absence of evidence to 
support them. They will not quash 
a decision on the ground that it is 
not supported by substantial evi- 
dence, and they will never do so for 
error of fact other than jurisdiction- 
al fact. Taken by and large, the or- 
dinary courts exercise a looser con- 
trol over administrative tribunals 
than in America. 

Original jurisdiction in most in- 
come tax cases lies with the so-called 
General Commissioners, who are 
usually local notables acting with- 
out expert knowledge and without 
pay. There is an appeal on points 
£ law to the ordinary courts; and 
indeed a great part of the work of 
the House of Lords is now concerned 
with income tax cases. 

It will be observed that, far from 
getting rid of the unpaid unprofes- 
sional Justice of the Peace, we have 
established, for the most part in’ re- 
cent vears, hosts of other tribunals 


held special seminars on internation 
al law. An important guest of many 
of these meetings was Leonard C. 
Meeker of the Department of State. 
With cautious optimism he asserted 
that our present era may prove to 
be an era of creative development in 
international law “as exciting and 
dramatic as the era when the law 
ol England was emerging in the late 
Middle Ages or in the time when 
American law was emerging in the 
early days of the frontier’. 

That, I think, 
our great hope. Indeed I believe 
that the next ten years will see the 
greatest development of law in the 
history of human society. 

When the President of the United 
States faces anew the immense prob- 


is true. That is 


lems of human life on earth, and 
when he finds, as I believe he will 


manned in very much the same way, 
though usually creating a deliberate 
balance between masters’ and work- 
men’s representatives. Indeed one of 
the most remarkable features of 
English justice is the small number 
of professional judges. 

There are just over sixty judges 
in the Superior Courts, 7.¢., in the 
High Court and above. To these 
must be added about seventy County 
Court judges and about fifty paid 
Thus at the 
there are about 200 full-time paid 
judges for about 45 million people. 
Part-time Recorders might bring the 


magistrates. outside 


number up to 350. Perhaps this gives 
a slightly misleading picture, for we 
make much use of subordinate ju- 
dicial officers, such as masters, regis- 
trars and official referees, who do 
much of the work done by judges 
United States. 
Moreover, this does not take into ac- 


themselves in the 
count the large number of persons 
who act as paid semi-professional 
tribu- 
nals, some of them part-time but 


chairmen of administrative 
others accumulating enough differ- 
ent chairmanships to occupy the 
whole of their time. 

On the other hand, the law clerk 


Peace Is the Work of Justice 















































and must, that the essence of the 
challenge is to build a law-ful world 

then I think he will also find that 
the lawyers of America are ready to 
put their skills, their intellect, and 
above all, their hearts, into this task. 
Thus it will be demonstrated once 
again that the learned profession of 
the law is worthy of honor and grat- 
itude. 

I come to you as a layman urging 
this mission upon you. If you will 
give us the lead, we will follow. 

The legal profession is far more 
than an occupation. It is, in the 
religious sense, a vocation. The legal 
profession is far more even than a 
pillar of society. In our tradition 
lawyers are the architects of society, 
building and rebuilding on the shift- 
ing sands of time the temple of the 
dignity of man. 


is unknown in England. However it 
is obvious that the vast mass of Eng- 
lish litigation is now before the ten 
thousand or so active Justices of the 
Peace or before administrative tri- 
bunals. When the criminal jurisdic- 
tion exercised by the Queen’s Bench 
Judges and the work done by them 
in supervising public authorities and 
administrative tribunals are taken 
into account, it would probably be 
fair to say that the whole of the civil 
justice for 45 million people is done 
by the equivalent of about 120 judges 
and a corresponding number of sub- 
ordinate judicial officers. In other 
words, public law has entirely over- 
borne private law so far as litigation 
is concerned. 

From the above description it will 
be seen that the English judicial sys- 
tem is by no means symmetrical, but 
it works. Indeed the general struc- 
ture of the courts receives very little 
criticism in comparison with the 
procedure and rules of evidence ob- 
served before them, to say nothing 
of the most burning question of all, 


costs.! 





1. A very readable and accurate popular 
account of the system has very recently been 
published in Pelican Books by Peter Archer 
under the title The Queen’s Courts 
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Some Legal Advice: 


So You’re Going To Fly to London 


by Clifford W. Gardner + of the Minnesota Bar (St. Paul ) 


In this article, Mr. Gardner offers some good legal advice for readers of the 
Journal, and the advice is none the less excellent because it is gratuitous. Many 
of our members will be flying to Europe this summer to attend the Association’s 
Annual Meeting in London. Unless they are specialists in aviation law or inter- 
national law, they may not be aware of the provisions of the Warsaw Convention 


of 1929, which vitally affect the rights of every passenger boarding an airplane 
for a foreign destination. Whether you are going to London this summer or not, 
if you ever expect to travel by plane beyond the borders of the United States, this 


article is important to you. 





It is bromidic but true that the 
shoemaker’s child often goes with- 
out shoes. It is also a truism that 
most lawyers are so busy attending 
to their clients’ rights and remedies 
that they postpone, usually forever, 
any real consideration of any obliga- 
tion to themselves or their survivors. 
Those few lawyers who accumulate 
any worldly goods generally leave 
not only their professional practices, 
but their estates in such shape that 
other lawyers are needed to solve 
their unsolved affairs. 

In my experience I knew only one 
of our profession who had the good 
sense to be injured under facts 
which established negligence upon 
which he was permitted to recover 
damages. He was a passenger on a 
train when it ran into another train 
owned and operated by the same 
railroad. If he been 
guilty of contributory negligence, 
take my word for it, he would have 
been. 


could have 


Although I know that advice is 
largely futile, because those that 
need it won’t take it and those that 
don’t need it don’t want it, never- 
theless, I shall endeavor to advise you 
on the difference between foreign 
and domestic airline passenger 
travel insofar as the carrier’s liabil- 
ity and damages are involved. 

At the outset, let me say that this 
is not a brief on this phase of avia- 
tion law. I have written briefs on 
aviation law. I am not here doing so 
because, as has been said so suc- 
cinctly, “I can’t think until I get the 
money.” Let me give you a general 
statement on this little known 
branch of the law, together with a 
few citations, and you can do your 
own research, if the subject interests 
you. 

If what I have learned is accurate, 
many lawyers are scheduling a Euro- 
pean trip, mostly via commercial 
airlines, to attend the Annual Meet- 
ing of the American Bar Association, 
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which will be held in London from 
July 24 to 30, 1957. Most of our mod- 
ern-day air sailors plan also to take 
side trips to the Continent and other 
historical situations and sites. 

Statistics have established that in 
the far greater number of instances, 
when an airplane crashes, it is, as 
the soldier boy said when he re- 
ceived the tie-off letter from his 
sweetheart, “That’s all she wrote”, 
for both the passengers and the 
crew. Less on the chance that you 
might survive as an injured passen- 
ger and more on the basis that you 
may leave surviving at least one per- 
son who had a pecuniary interest in 
the continuation of your life, let me 
enlighten you. 

There was concluded in Warsaw, 
October 12, 1929, a 
multi-lateral treaty by an organiza- 
tion known as the Convention for 
the Unification of Certain Rules Re- 
lating to International Transporta- 


Poland, on 


tion by Air. The Treaty was adhered 
to by the United States in accord- 
ance with a proclamation of the 
October 29, 1934. 
There are many nations which be- 


President on 


came signatories, and their citizens 
are rigidly bound by its terms and 
conditions. 

The Warsaw Convention Treaty 
not only contains a limitation of 
liability as to an individual in the 
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equivalent of eight thousand two 
hundred ninety-one and 87/100 dol- 
lars ($8,291.87), and to property loss, 
but a declaration of liability on the 
part of the carrier, with defenses 
available to the same, as to person, 
(a) that the carrier had taken all 
necessary measures for the passen- 
ger’s safety, or (b) that it was im- 
possible for it to take such meas- 
ures; and, as to property, that the 
damage was occasioned by (a) error 
in piloting in the handling of the 
aircraft or in navigation, and (b) 
that in all other respects, the carrier 
had taken all necessary measures to 
avoid damage. Let us omit the bag- 
gage damage on_ the theory that 
you are, or may have been, rela- 
tively more important. 

From an airline's or an insurer of 
an airline’s point of view, I think 
this Treaty is the greatest writing 
since the advent of paper money. 

For illustration, assume that you 
buy a ticket, one-way or round trip, 
from Seattle, Minneapolis-St. Paul, 
Chicago or Atlanta, or any other 


city serviced by commercial avia- 
tion, bound for London, Paris, 
Frankfort or Rome. The minute 


your aircraft takes off to stop over or 
go to your destination, while either 
your point of embarkation, stop- 
over or destination is in a Warsaw 
Convention signatory nation, in case 
an accident occurs, your multiple 
fractures or early demise are limited 
to a recovery of eight thousand two 
hundred ninety-one and 87/100 dol- 
lars ($8,291.87) . 

True, between signatory nations, 
the negligence of your carrier is pre- 
sumed. Presumed, that is, for pen- 
nies. Any airline can show that it 
had taken all necessary precautions 
for your safe transportation. Unless 
it had done so, no airplane would 
be permitted to leave the ground. 
Why would an airline risk injuries 
wr death to its passengers and, more 
particularly, damage to or the loss of 
its expensive and precious equip- 
ment, unless it believed it had, in 
fact, taken all necessary precautions 
for your safe transportation? Any 
irline can that it had 
een impossible for it to take all 


also show 


necessary measures for your safety, 
because of, for illustration, unusual 
weather or unforeseen difficulties 
with navigational aids. 

You may recover more than the 
pittance established for your seri 
ous and aggravated injuries, or the 
legal representative of your estate 
may recover a greater amount for 
your wrongful death, but only if it 
can be proved that your carrier 
or crew wilful 
negligence. 


were guilty of 

Let me emphasize that a ticket for 
transportation purchased at the 
point of origin to a particular desti- 
nation in a treaty signatory nation, 
with or without stop-over, limits re- 
covery in the absence of proof of 
wilful negligence to eight thousand 
two hundred ninety-one and 87/100 
dollars ($8,291.87) , even though the 
accident occurs while you are still in 
the United States. 


At about midnight on February 
22-23, 1945, Violet Ulen boarded an 
American Airlines plane at Wash- 
ington National Airport, with a 
ticket entitling her to fly to Mexico 
City, Mexico. At approximately 2:25 
A.M., on February 23, with Violet on 
board, the plane crashed close to 
the summit of Glade 
near the town of Rural Retreat, in 


Mountain, 


southeast Virginia. The crash, in 
which the pilot and the co-pilot lost 
their lives, resulted admittedly in 
very serious and aggravated injury 
to Violet and in her permanent dis- 
ability. While the court held, in sub- 
stance, that the provisions of the 
treaty applied to this type of flight 
as a rule, the treaty terms did not 
apply in this particular case, be- 
cause the flight was in violation of 
air regulations requiring scheduled 
aircraft to fly at an altitude of at 
least one thousand feet (1000 feet) 
above the highest obstacle on the 
course intended to be flown. Be- 
cause the flight crashed into the 
mountain, the jury decided that the 
operators were guilty of wilful mis- 
conduct, meaning that they were 
guilty of a deliberate purpose not to 
discharge a duty owing the passenger 
necessary for her safety. 


The terms of the treaty have the 


So You're Going To Fly to London 


force and effect of law as to the sig 
natory nations. Most negligence law- 
yers recall that some states have stat 
utes which require that a guest 
passenger must prove that his host 
was guilty of wilful negligence be- 
fore he can recover damages. Most 
negligence lawyers recall also that 
the courts in those states, in order to 
do substantial justice, have held that 
what we call ordinary negligence 
amounts to wilful negligence. In my 
opinion, the terms of the Warsaw 
Convention Treaty are bad for the 
flying, 
thrust 


traveling public, and _ will 
upon the courts of this na- 
tion, at least, the burden of building 
up decision law as to what consti- 
tutes wilful negligence on the part of 
the carrier or crew in order to do 
substantial justice in the particulan 


case. 


The Jane Froman Case . . . 
The Convention Applies 


Perhaps the most frequently dis- 
cussed case involving the limitation 
of the amount of damages recovered 
is that of Jane Ross. She is better 
known to you and a goodly share of 
the world as This 
gifted artist was a passenger on the 
ill-fated “Yankee Clipper”, owned 
and operated by Pan-American Air- 
Inc. On 
France's greatest prize fighter since 
Georges Carpentier, Marcel Cerdan. 
He, together with the 


Jane Froman. 


ways, board also was 


crew and 
eighteen other passengers, lost their 
lives. This flight left LaGuardia Air- 
port, February 21, 1943, bound for 
Lisbon, Portugal, with intermediate 
stops at Bermuda and the Azores. 
It crashed into the waters of the 
Tagus River at Lisbon. Miss Froman, 
although horribly and permanently 
injured, survived. She was held to a 
damage recovery of eight thousand 
two hundred ninety-one and 87/100 
dollars ($8,291.87). The court said 
that the limitation of damages in 
the Treaty of the Warsaw Conven- 
tion applied.? 

On a domestic flight, the airline 
passenger carrier is liable for its 
“7. American Airlines, Ine. v. Ulen (2 cazca), 
186 F. 2d 529, (C.A. D.C. 1949). 

2. Ross v. Pan American Airways, Inc., 299 


N.Y. 88, 85 N.E. 2d 880, 13 A.L.R. 2d 319 
(1949). 
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So You're Going To Fly to London 


failure to exercise the highest de- 
gree of care, that is, just short of an 
insurer, for the safety of its pas- 
senger. Nevertheless, the claimant 
must prove negligence before a re- 
covery can be had. This is a sub- 
stantial burden on the claimant, be- 
cause, as stated, there are few 
crashes where there are any surviv- 
ors, or, at least, any survivors who 
were in a position or qualified to 
know or say what happened. 
Generally, the courts have again 
risen to the occasion to do substan- 
tial justice. By thorough prepara- 
tion of the law and facts and the 
employment of a skillful lawyer, a 
claimant may recover. For illustra- 
tion, the courts have said that evi- 
dence showing an airplane was in 
the wrong place at the wrong time, 
if unexplained, is sufficient circum- 
stantial evidence to support a find- 
ing by a jury that the carrier or 
crew was negligent. Sometimes the 
claimant is aided by the inference 
which arises in law by the mere 
happening of the accident; the in- 
ference merely permits but does not 
compel a finding of negligence.® 
The damages recoverable for in- 
juries sustained by a passenger on 
a scheduled commercial airliner on 
a domestic flight are unlimited. 
They are in an amount the jury and 
the trial court and the reviewing 
court say they are. Theoretically, 
they are to be compensatory. In a 
few states, the several legislatures 
have established a ceiling for the re- 
covery of an amount in the event of 
wrongful death. These same courts 
have held repeatedly that the ceil- 
ing amount is not the value of the 
decedent's life, but only the maxi- 
mum amount the representative of 
his estate may recover if the negli- 
gence of the carrier or crew be es- 
tablished. The legislatures holding 
to these ceilings are wretchedly be- 
hind the times and working substan- 
tial injustice to the decedent's sur- 
vivors. For illustration, a Minnesota 
passenger may earn $50,000 a year; 
he may have a family; he may have 
business and civic obligations, and 
he may be an asset to all society. If 
a plane crashes in Iowa and he loses 
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his life, the representative of his 
estate may recover for the benefit of 
his survivors, if negligence is estab- 
lished which directly and _proxi- 
mately caused the crash and his re- 
sultant death, an unlimited amount 
of money. Seconds later, this same 
man in this same plane could be in 
Minnesota and, if his plane crashes 
in that state, due to the negligence 
of the carrier or crew, which di- 
rectly or proximately resulted in his 
death, the representative of his es- 
tate would be limited in the recov- 
ery of damages by a ceiling of seven- 
teen thousand five hundred dollars 
($17,500.00) . 

The foregoing is only prologue 
to the proffered advice. 

If you are flying to London, or to a 
city in a foreign nation, first find out 
if your stop-over city or your desti- 
nation is located in a nation which 
is a signatory to the Warsaw Con- 
vention Treaty. If it is, reflect on the 
provisions of the Treaty and what 
they may mean to you or yours in 
the case of an accident. You can, if 
you wish, and you had better, buy 
a separate ticket, one way or round 
trip, from your point of origin to 
the point of embarkation for the 
foreign city or nation. For illustra- 
tion, you can buy a round trip ticket 
from Minneapolis-St. Paul to New 
York. If anything untoward happens 
en route to New York, you or your 
survivors are under the laws of the 
several states as to the damages sus- 
tained, and of the United States 
and the several states regarding the 
carrier's liability. You can, if you 
wish, and you had better, buy a 
separate ticket, one-way or round 
trip, from New York to London, or 
Paris, or Frankfort, or Rome, or any 
other foreign city, with or without 
stop-overs. If anything untoward 
happens en route from there, you or 
your survivors are probably within 
the terms of the treaty of the War- 
saw Convention, and damages for 
your injuries or death are limited 
to eight thousand two hundred 
ninety-one and 87/100 dollars ($8,- 
291.87). By adopting this system, if 
an accident happens within the 
United States, the questions involv- 





Clifford W. Gardner is a former Presi- 


dent of the Minnesota State Bar Asso- 


ciation. Born in Mankato, Minnesota, 
he was admitted to the Bar in 1923. He 
received his preparatory education at 
the College of St. Thomas and his legal 
education at the St. Paul College of 
Law. He was a member of the House of 
Delegates of the American Bar Associ- 
ation in 1954-1955, 





ing liability and damages are con- 
trolled by our laws. On the other 
hand, if an accident occurs, and you 
have a ticket 
embarkation, say, 


from your 
New 
York, Boston or any other seaboard 
city where flights 
leave our nation, you are probably 
limited as to the recovery of dam- 
ages, and as to liability, by the plaus- 
ible but fallacious theory of the dec- 
laration of liability contained in the 
Treaty. 


separate 
point of 


international 


It is recommended that you select 
a reputable travel agency, put this 
problem up to them and see to it 
that you get the maximum protec- 
tion while en route to or from your 
foreign holiday. 

On certain domestic flights, and 
to Hawaii and other points, a pas 
senger on a scheduled commercial 
airline may purchase trip insurance. 
Usually, a coin-operated machine is 
available to issue the policy at the 
airport. The terms of the Treaty of 

(Continued on page 453) 


3. Northwest Airlines, Inc., v. Ruth Wien 
Rowe, Administratrix of the Estate of Louis 
Wien, 226 F. 2d 365 (8th Cir. 1955). 
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The Supreme Court and a Six-Gun: 


by Walker Lewis - of the Maryland Bar (Baltimore ) 


Every now and then one runs across a legal case whose facts are so bizarre that 


they could never be published as fiction—the story would be too improbable. In re 


Neagle was such a case, and it has all the features of a Wild West movie: blazing 
six-shooters, a beautiful blonde heiress, a tall, bowie-knife-toting frontiersman, a 


multimillionaire widower, and an Associate Justice of the United States Supreme 
Court charged with murder. Mr. Lewis gives a spirited account of this chapter in 


American history. The story is true. Not even the names of the characters have 


been changed. 





In re Neagle, 135 U.S. 1 (1890), 
is a landmark case, holding, among 
other things, that a federal officer 
cannot be prosecuted in a state 
court for acts done in the perform- 
ance ol his duties. Specifically, the 
case involved deputy United States 
Marshal David 
been assigned the duty of protecting 


Neagle who had 
Supreme Court Justice Stephen J. 
Vield while traveling on circuit and 
who had killed David S. Terry in the 
act of assaulting Field. Neagle was 
charged with murder and was held 
lor trial in the California courts but 
was released by the United States 
Circuit Court for California on a 
writ of habeas corpus. This was at- 
firmed by the United States Supreme 
Court. 

Neagle’s case was argued by Jo- 
seph H. Choate,” one of our greatest 
lawyers, and the opinion was written 
by Samuel Freeman Miller, one of 
our greatest Supreme Court Justices. 
It has been cited almost 200 times. 
Notwithstanding all this, the case it- 


than the 
background which produced it. 


self is less extraordinary 
Ihe principal characters, in the 
order of their appearance, were as 
follows: 
William 
Senator from Nevada from 1875 to 
1881. He Smithfield, 


Ohio, on January 9, 1821, went west 


Sharon, United States 


was born in 


during the gold rush, prospered in 
mining and other ventures, and was 
reputed to be worth some fifteen 


million dollars. In 1880, when our 


story begins, he was 59 years old and 
lived in San Francisco at the Palace 
Hotel,? which he owned. He also 


1. The real issue was whether Neagle was 
being held for “an act done in pursuance of a 
law of the United States’’. Otherwise the fed- 
eral courts had no habeas corpus jurisdiction 
in the case. The Court upheld its jurisdiction 
notwithstanding the absence of any statutory 
law authorizing federal officers to furnish pro- 
tection to a traveling judge. Professor Wil- 
loughby, in Princrptes or ConstItuTIONAL Law 
(2d Ed., 1930), page 619, says that “the court 
came perilously near to holding, if in fact it 
did not actually hold, that the President has 
inherent executive power; that is, powers in- 
herent in him as Chief Executive, and not as 
expressly given him by the Constitution, or 
implied from the powers expressly given, or 
constitutionally granted to him by Congress.” 


The Extraordinary Story of /n re Neagle 


owned the Grand Hotel, connected 
tc the Palace by a bridge. His wife 
bad died in 1875, leaving him with 
hree children and an amorous dis- 
position, which United States Dis- 
trict Judge Matthew P. Deady was 
later to describe as follows: 

In his composition there appears to 
be a vein of sentiment and love of 
pleasure that has led him into illicit 
relations with the other sex, and given 
him the reputation of a libertine. 
Sarah Althea Hill, a golden-haired 

beauty with sparkling blue eyes. 
Born in Cape Girardeau, Missouri, 
she was orphaned at an early age 
and inherited $20,000 from her par- 
ents. Alter attending a convent, she 
California with relatives 
and Judge Deady described her in 
1885 as “an 
about 32 years of age”. Judge Deady, 


came to 


attractive woman ol 


however, was from Oregon and not 
given to superlatives; a Californian 
might well have said more. In ad- 
dition to her stunning good looks, 


The Supreme Court divided on the issue, dis- 
sents being registered by Chief Justice Fuller 
and Justice Lamar. Justice Field did not sit 
in the case. 

2. Other counsel, also notable, were W. H. 
H. Miller, United States Attorney General, 
G. A. Johnson, California Attorney General, 
James C. Carter, Zachariah Montgomery, Sam- 
uel Shellabarger and Jeremiah M. Wilson. The 
brief filed by Mr. Montgomery is particularly 
readable and moving. He was a personal! friend 
of Terry and, like him, an ardent believer in 
states’ rights. 

3. At the time “reputed to be the largest, 
most costly, and most commodious hotel in the 
world”. John S. Hittel, History or San Fran- 
cisco (1878), page 450. 
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she was full of brass and bounce 
and loved to shoot guns and make 
noise. With only a slight change in 
direction, she might easily have be- 
come a leading suffragette and a 
patron saint of the League of Wom- 
en Voters. 

Not long belore our scene opens, 
in 1880, Sarah Althea had an affair 
with a prominent San Francisco at- 
torney* which ended in her swal- 
lowing a lethal dose of laudanum 
in his office. She was preserved for 
posterity by the prompt application 
of a stomach pump and was on the 
rebound from this indignity when 
invited to visit Senator Sharon. 

David S. Terry, former Chief Jus 
tice of the Supreme Court of Cali- 
fornia. He was born in Todd (then 
Christian) County, Kentucky, on 
March 8, 1823, of Virginia stock, 
both his grandfathers having been 
officers from that state in the Revo- 
lutionary War. At the age of 13 he 
joined the forces under Sam Hous- 
ton in the Texan War of Independ- 
ence, later studied and_ practiced 
law in Houston and Galveston, and 
then fought in the Mexican War, 
serving as a lieutenant under General 
Taylor at the Battle of Monterey. In 
1849 he led a group of Texans to 
California and after an unsuccessful 
search for gold settled down to the 
practice of law in Stockton, Califor- 
nia. In 1852 he married Cornelia 
Runnels, a woman of great charm 
and a member of the family for 
which Runnels County, Texas, was 
named. 

A man of marked ability, he was 
elected to the Supreme Court of 
California in 1855 and became its 
Chief Justice in 1857. He was nor- 
mally soft-spoken and reserved, but 
was quick to take offense and had an 
ungovernable temper. In the bitter 
election campaign of 1859, an alter- 
cation developed with U. S. Senator 
David C. Broderick and, after the 
election, Terry resigned from the 
Court, challenged the Senator to a 
duel and killed him.5 In 1863, he 
joined the Confederate Army and 
at the end of the war was in com- 
mand of a brigade under General 
Edmund Kirby-Smith, the last of the 
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Confederate Army commanders to 
surrender. Two of his three broth- 
ers were killed in the war and Terry 
County, Texas, was named in honor 
of one of them. He later returned 
to the practice of law in Stockton 
and, by 1880, was recognized as one 
of California’s leading attorneys. He 
was a six foot, three inch giant and 
customarily carried a bowie knife 
tucked in his bosom.® 

Stephen J. Field, Associate Justice 
of the United States Supreme Court. 
Born in Haddam, Connecticut, No- 
vember 4, 1816, his brothers included 
Cyrus West Field, financier and pro- 
moter of the first Atlantic cable, and 
David Dudley Field, leading lawyer, 
well known for his codes of law in 
New York and other states. Stephen 
J. practiced law briefly with his 
brother, David Dudley, in New York 
City, then went to California in the 
gold rush year of 1849. In 1857 he 
was elected to the Supreme Court of 
California and in 1859 succeeded 
David S. ‘Terry as Chief Justice. In 
1863, President Lincoln appointed 
him to the United States Supreme 
Court. He moved to Washington but 
returned to California each summer 
on circuit duty.? 


The Curtain Rises... 
San Francisco, 1880 


In the summer of 1880, something 
in Miss Hill’s person or personality 
caught Senator Sharon’s fancy and 
he asked her to come to his office for 
an interview. Later, she moved to the 
Grand Hotel, which he owned, but 
spent much of her time in the Palace 
Hotel, where he lived. According to 
the chaste findings of Judge Deady, 
Sharon was 


paying her a stipend of about $500 a 
month, and allowing her to visit his 
rooms in the Palace privately, and oc- 
casionally inviting-her there to take 
a meal with him. 
: 4. A partner of Senator Sharon's son-in-law. 
5. According to James G. Blaine, in Twenty 
Years or Concress, Volume 1, page 141, this 
created greater “excitement in the country 
than ever attended a duel, except when Ham- 
iliton fell at the hands of Burr in 1804”. Terry 
was indicted but the California Supreme Court 
(Field, C. J., Baldwin and Cope) held that 
fighting a duel with fatal results was only a 
violation of the anti-dueling statute, and not 
murder. 14 Cal. 651 (1860). The case was 
transferred to Marin County, across the Gold- 
en Gate from San Francisco. On the day of 
trial, the witnesses, coming from San Fran- 


In November, 1881, the Senator sug- 
gested that she depart. She was re- 
luctant to do so, and the hint was 
renewed by taking her door from its 
hinges and 


removing the carpets 
from her room. 

Some two years later, on Septem- 
1883, an Australian named 
Neilson called on Sharon and de- 
manded money for Miss Hill. The 
Senator was enraged and drove him 
from the hotel. The next day, Neil- 
son caused Sharon to be arrested on 
a charge of adultery. As proof that 
Sharon was a married man, refer- 


ber 7, 


ence was made to a marriage con- 
tract dated August 25, 1880, with 
Sarah Althea Hill. A copy of this 
document was furnished to the news- 
papers, as was a copy of a letter 
purporting to have been written by 
Sharon to Sarah Althea, addressing 
her as “My Dear Wife”. Later, five 
more “Dear Wife” letters were pro- 
duced. 

On October 3, 1883, Sharon 
brought suit against Sarah Althea 
in the United States Circuit Court to 
have the marriage contract declared 
false and forged. The court was also 
asked to order the document de- 
livered up for cancellation, pursuant 
to a California statute which pro- 
vided such a remedy where there 
was reasonable apprehension that a 
forged instrument, if left outstand- 
ing, would cause serious injury. The 
suit was in the nature of a proceed- 
ing to remove a cloud from title, 
since the marriage contract, if valid, 
would confer rights in Sharon's 
property. It was brought in the fed- 
eral court on the ground of diver- 
sity of citizenship, Sharon being al- 
leged to be a citizen of Nevada. 

A month later, Sarah Althea sued 
Sharon for divorce in the Superior 
Court of San_ Francisco, 


asking 


among other things for a division 


cisco, were becalmed on the bay and the pros- 


ecuting attorney entered a nol. pros. for lack 
of evidence, terminating the matter. 

6. There is an excellent biographical sketch 
of David S. Terry in 22 Caur. S.BJ. 516 
(1947), by J. Edward Johnson of the San 
Francisco Bar. There is also a full length (526 
page) biography by A. E. Wagstaff (1892), but 
this is unrewarding. 

7. See biography of Stephen J. Field by Carl 
Brent Swisher (1930), which has a most inter- 
esting chapter on Tue Terry Tracepy. See also 
George C. Gorham, ATTremMpTrep ASSASSINATION 
or Justice FIe.p. 
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of his property. Under the commu- 
nity property law of California, a 
wife was entitled to half the prop- 
erty acquired during marriage and 
Sarah Althea alleged that under the 
Senator's and her own wise manage- 
ment this amounted to over ten mil- 
lion dollars. In filing this suit, Sarah 
Althea was represented by George 
Washington Tyler. 


The Divorce Case... 


A Valid Marriage? 


Sarah Althea’s counsel were con- 
fident that the issue would be de- 
termined in the state courts and 
that the federal courts would accept 
the state decision. Accordingly, they 
pressed the divorce proceeding be- 
fore Judge Sullivan of the Superior 
Court® and employed dilatory tac- 
tics in the United States Circuit 
Court. Trial of the divorce case 
started on March 10, 1884. Shortly 
thereafter David S. Terry became as- 
sociate counsel for the plaintiff. 

Sarah Althea testified that she had 
been requested to visit Senator Shar- 
on at his office and that he had of- 
fered her $1,000 a month to become 
his mistress. She said she declined 
the proposition but at a subsequent 
interview wrote a marriage contract 
at his dictation, which they both 
signed on August 25, 1880. The con- 
tract provided that it should be kept 
secret for two years. 

Desertion was relied upon as the 
primary ground of divorce, but it 
was testified that Sarah Althea had 
on one occasion concealed herself 
behind a bureau in Sharon’s room 
and watched while he and a female 
companion undressed and got into 
bed together. She had related the 
adventure to the seamstress of the 
hotel, with appropriate details 
and much merriment. The federal 
judges considered that Sarah Al- 
thea’s mirth on this occasion indi- 
cated an “unwifely” attitude. 

Sharon denied everything to do 
with the marriage contract. He fur- 
ther testified that he had terminated 
his relations with Sarah Althea, 
whom he called Allie, on November 
7, 1881, at which time he had made 
a full settlement with her, paying 


$3,000 in cash and $4,500 in notes, 
which provided for monthly pay- 
ments through the year 1883; also, 
that Sarah Althea had signed a re- 
ceipt acknowledging that she had 
“Received of William Sharon $7,500 
in full of all claims and demands of 
every name, nature, and character.” 
After the 
September, 


Neilson 
1883, Sharon stopped 
the monthly payments and Sarah Al- 
thea brought suit on the note for 
the three instalments still due. Shar- 
on defended on the ground of lack 
of consideration and, on the basis of 


incidents in 


his evidence, one of the judges of 
the Superior Court of San Francisco 
found that “said instrument was giv- 
en by defendant to the plaintiff in 
consideration of illicit inter- 
..” He nev- 
ertheless gave judgment for Sarah Al- 
thea, which was affirmed on appeal 
(68 Cal. 29, 8 Pac. 614). The Cali- 
fornia took the chivalrous 
view that, although a contract for 
future illicit intercourse would be 
void, a man should pay for what he 
had already received. 


past 
course between them. . 


courts 


The divorce trial ran, off and on, 
from March into September and was 
a bonanza for the newspapers. On 
Christmas Eve, 1884, Judge Sullivan 
announced his decision in favor of 
Sarah Althea, holding the marriage 
contract valid. 

Lawyer Tyler was not one to take 
chances on a client. He promptly 
filed with the clerk of the court a 
contingent fee contract dated Octo- 
ber 24, 1883, in which Sarah Althea 
had agreed to pay him half the pro- 
ceeds of the suit, in consideration of 
his emploving all necessary assist- 
ance and advancing expenses. This 
contract had been negotiated by the 
Australian Neilson, with whom Ty- 
ler had agreed to split his share. A 
further participant in the arrange- 
ments had been “Mammie” Pleas- 
ant, to whom Judge Deady later re- 
ferred as follows: 

Mary E. Pleasant, better known as 
Mammie Pleasant, is a conspicuous and 
important figure in this affair, with- 
out whom it would probably never 
have been brought before the public. 
She appears to be a shrewd old negress 
of considerable means, who has lived 
in San Francisco many years, and is en- 
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Walker Lewis is a member of the Mary- 


land and District of Columbia Bars. 
A graduate of Princeton (A.B. 1925) 
and of the Harvard Law School (LL.B. 
1928), he is a member of the American, 
Maryland, District of Columbia and 
Baltimore Bar Associations. 





gaged in furnishing and fitting up 

houses and rooms, and caring for 

women and girls who need a mammie 

or a manager, as the case may be. 
Mammie Pleasant admitted that she 
had advanced at least $5,000 toward 
expenses.® 

Sarah Althea now applied for ali- 
mony and counsel fees and on Feb- 
ruary 16, 1885, Judge Sullivan 
granted her $2,500 a month, plus 
counsel fees of $60,000. Three days 
later he signed a decree upholding 
the marriage contract and granting 
a divorce. Sharon appealed to the 
Supreme Court of California from 
both orders. He also filed a motion 
for new trial and this was set for ar- 
gument on November 15, 1885. On 
that very day Sharon died. 


In the Federal Court... 
A False Marriage? 
While the divorce case was being 





8. Sharon's counsel had the case transferred 
to the United States Circuit Court on Novem- 
ber 22, but it was realized that the federal 
court had no jurisdiction to grant a divorce 
and, by agreement, the case was remanded to 
the Superior Court on December 31, 1883. 
Pursuant to stipulation of counsel it was as- 
signed for trial before Judge J. F. Sullivan, 
sitting without a jury. 

9. She is the subject of a recent book, 
Mammy Peasant, by Helen Holdredge (1953). 
This describes Sarah Althea as “a sensation- 
ally beautiful girl with red-gold hair . . . and 
a perfect figure”. Its account of the Sharon 
litigation is, however, somewhat fanciful. 
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tried before Judge Sullivan in the 
state court, Sarah Althea’s counsel 
were filing motions and pleas in the 
United States Circuit Court, raising 
questions of equity jurisdiction (20 
Fed. 1), claiming abatement of fed- 
eral jurisdiction by the proceedings 
in the state court (22 Fed. 28), and 
denying diversity of citizenship (23 
Fed. 353 and 26 Fed. 722). There 
was special substance in the last of 
these questions. Sharon had moved 
his family to San Francisco many 
years before and his subsequent vis- 
its to Nevada had been for business 
purposes. However, he had _ been 
United States Senator from Nevada 
from 1875 to 1881 and the judges felt 
that what was good enough for the 
Senate should be good enough for 
them. 

By the time the federal judges 
had decided all these issues, Judge 
Sullivan had held the marriage con- 
tract valid and his decision was set 
up as a defense against further pro- 
ceedings in the federal court. How- 
ever, Sharon’s suit in the United 
States Circuit Court had been com- 
menced before Sarah Althea’s in the 
Superior Court and the federal 
judges took the position that they 
had acquired jurisdiction of the con- 
troversy and should determine its 
merits. Accordingly, S. C. Houghton, 
Examiner in Chancery, was directed 
to take testimony. 

Sharon was represented before the 
examiner by eminent counsel, in- 
cluding General W. H. L. Barnes, 
Senator William M. Stewart (United 
States Senator from Nevada from 
1864 to 1875 and, later, from 1887 to 
1905), and Judge Oliver P. Evans. 
This did not cow Sarah Althea. She 
came to all the hearings, commented 
on the testimony and toyed with her 
pistol. She announced that she could 
“hit a four-bit piece nine times out of 
ten” and swore that she would shoot 
Senator Stewart because of the “‘lies” 
told by one of his witnesses. She also 
disturbed the equanimity of Judge 
Evans by pointing her six-shooter at 
him. Examiner Houghton did not 
consider this conducive to judicial 
calm and appealed to the Circuit 
Court for assistance. Justice Field, 
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who was then presiding, ordered 
that Sarah Althea be disarmed and 
directed the United States marshal to 
have her kept under strict surveil- 
lance whenever she attended court 
(24 Fed. 726). 

California judges seemed to have 
a penchant for announcing decisions 
at Christmas-time and on December 
26, 1885, opinions were delivered by 
District Judge Deady (26 Fed. 337- 
379) and Circuit Judge Sawyer (26 
Fed. 379-410) holding the alleged 
marriage contract and the “Dear 
Wife” letters to have been false and 
forged. Sarah Althea was ordered to 
deliver the contract to the Clerk of 
the Court for cancellation. 

The federal judges analyzed the 
testimony in detail and their opin- 
ions are convincing. Somewhat cu- 
riously, Judge Deady went outside 
the record to refer to the testimony 
in the divorce proceeding and to 
remark on the omission of some of 
it from the federal court proceed- 
ing, as follows:'° 


Some of the collateral matters that 
were prominent topics in that case 
were omitted in this. Nor was 
there any evidence in the case tending 
to show that the plaintiff ever intro- 
duced the defendant to any member 
of his family, or that she was present 
at the reception given at Belmont by 
the plaintiff to his daughter Flora, on 
the occasion of her marriage with Sir 
Thomas Hesketh. 
Among other things, Judge Sawyer 
was not impressed by the fact that 
Sharon had permitted Sarah Althea 
the use of his horse and carriage; by 
her own admission, he said, this was 
an accommodation which the Sena- 
tor customarily extended to all his 
mistresses. 

Due to the death of Sharon on 
November 15, 1885, the Court pre- 
dated its order to the time of the 
submission of the case on September 
29. An appeal was entered but due, 
perhaps, to the dating-back of the 
court’s order, Sarah Althea’s counsel 
overlooked the necessity of first hav- 
ing Sharon’s executor substituted as 
a party plaintiff. Under the existing 
law, the suit terminated with the 
death of Sharon and it was nec essary 
to revive it by substituting his exec- 





utor before the decree could be en- 
forced or before an appeal could be 
perfected. Sharon’s attorneys real- 
ized this and did nothing further in 
the case until after the two-year 
appeal period had expired. 

As matters stood at the end of 
1885, Sarah Althea had a decision 
of the Superior Court of San Fran- 
cisco upholding the marriage con- 
tract. On the other hand, Sharon, 
now a disembodied spirit, had a de- 
cision of the United States Circuit 
Court holding it void. The years 
1886 and 1887 were devoted to mo- 
tions for new trial, appeals and skir- 
mishing. 

Sharon’s counsel had secured the 
prosecution and conviction of one 
of Sarah Althea’s witnesses for pre- 
paring a false affidavit (People v. 
Brown, 2 Cal. Unrep. 701, 13 Pac. 
222). In retaliation, an application 
was filed in the Supreme Court for 
the disbarment of Sharon’s leading 
attorney on the ground of suborna- 
tion of perjury. The Court dismissed 
the application for want of proof 
(2 Cal. Unrep. 847, 16 Pac. 896) , ex- 
pressing regret that so eminent an 
attorney should even be called upon 
to answer such a charge. Of much 
greater importance was a matter of 
more romantic nature. 

It had been a cruel period for 
David S. Terry. In his outward rela- 
tions he was reserved, but he was 
a devoted husband and father and all 
the warmth in his nature was di- 
rected toward his family. He and his 
wife Cornelia had six sons. Three 
had died in infancy and a fourth, 
David S., Jr., had shot himself. A 
fifth became a successful lawyer and 
entered into partnership with his 
1884. 
Then on December 24 of that same 


father, but died 


in April, 


(Continued on page 475) 


10. There had been testimony before Judge 
Sullivan to the effect that Sarah Althea had 
been present at the wedding reception and had 
been attended by the Senator's son. The state 
and federal cases differed both in evidence 
and in emphasis. Sarah Althea’s counsel made 
their major effort in the divorce case and 
turned it into a trial of Senator Sharon, mak- 
ing a field day out of his cross-examination. 
On the other hand, his counsel reversed the 
situation in the federal court and, in effect, 
put Sarah Althea on trial. They also succeeded 
in limiting Sharon's testimony to a bare denial 
of the marriage. As if to assist in this strategy 
and to gain additional sympathy, the Senator 
died shortly before the federal judges wrote 
their opinions. 
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A Lively Public Issue: 


Canon 35 in the Light of Recent Events 


by Gilbert Geis + Assistant Professor of Sociology at the University of Oklahoma 


For the past two years there has been considerable discussion of the Association’s 
Canon 35 of the Canons of Judicial Ethics, which forbids the taking of pictures or 
the broadcasting or televising of court proceedings. In general, news agencies feel 


that freedom of the press entitles them to broadcast from courtrooms and to take 


news pictures in court. Judges and lawyers are interested in preserving the dignity 


and decorum of the courts and in safeguarding the rights of the litigants and wit- 
nesses. At present, the American Bar Foundation is conducting a study of the 
canons and its report may suggest some revision of Canon 35. Professor Geis 
writes of recent developments on the subject. 





Association 


The 
adopted Canon $5 of its Canons of 


American Bar 


Judicial Ethics in 1937 after a series 
of raucous publicity circuses during 
criminal trials outraged the sense of 
decency of the judicial profes- 
sions.! The Canon, now the object 
of considerable public and_profes- 
sional debate,? specified that news- 
paper photographers and _ radio 
broadcasters were to be barred from 
courtroom proceedings. 

The wording of Canon 35, 


conceded by many people to have 


now 


been unnecessarily polemical and 
dogmatic, was elaborated to cover 
television in 1952. The crucial seg- 
ment of Canon 35, with the 1952 
amendment in italics, reads: 


Proceedings in court should be con- 
ducted with fitting dignity and de- 
corum. The taking of photographs 
in the courtroom, during sessions of 
the court or recesses between ses- 
sions, and the broadcasting or tele- 
vising of court proceedings, are °cal- 
culated to detract from the essential 


dignity of the proceedings, distract 
the witness in giving his testimony, 
degrade the court, and create mis- 
conception with respect thereto in the 
mind of the public, and should not 
be permitted. 

The future of Canon 35 is now a 
matter of research, debate and deci- 
sion. “Recent developments make it 
a matter of primary importance to 
all concerned to determine whether 
this canon authoritatively speaks the 
conscience of the profession,” Judge 
Philbrick McCoy, Chairman of an 
American Bar Foundation group 


that is evaluating Canon 35, has 


said. The only indication of the 


1. Report of Special Committee on Coopera- 
tion Between Press, Radio and Bar, 62 A.B.A. 
Rep. 851 (1937); also Report of same commit- 
tee, 63 A.B.A. Rep. 121, 159, 382 (1938); and 
Phillips and McCoy, Conpuct or JUDGES AND 
Lawyers 186 (1952). 

2. See, for example, the symposium articles 
by Miller, Wiggins, and Tinkham, Should 
Canon 35 Be Amended? 42 A.B.A.J. 834, 838 
843 (1956). Arguments for the relaxation of 
the Canon appear in Howard, A Newspaper 
Editor Looks at Canon 35, 37 J. Am. Jup. Soc. 
166 (1954), and Shuman, Publicizing Judicial 
Proceedings, 1 Wayne L. Rev. 1 (1954). State- 
ments for the continued enforcement of the 
Canon are found in Yesawich, Jr., Televising 


possible outcome of this review of 
Canon 35 has come from Richard P. 
rinkham, Chairman of the Ameri- 
can Bar Association’s Public Rela- 
tions Committee, who speculated 
that the Canon will likely be re- 
written, but that “an okay won't be 
given photography and broadcasting 
from the courts’. Meanwhile, at 
least one state court is holding in 
abeyance its own consideration of 
photography pending 
the action of the review committee 
of the American Bar Association.5 

[his paper is an attempt to sur- 
vey recent developments in the con- 
troversy centering about Canon 35 
in an effort to draw from these 
events conclusions which may be 


courtroom 


helpful in pointing toward an un- 
derstanding and a resolution of the 
dispute. The article will span the 
period between the 1955 and the 
1956 meetings of the American Bar 
Association. 


Largely through the urging of At- 


and Broadcasting Trials, 37 Cornett L. Q. 701 
(1952); McCoy, The Judge and Courtroom 
Publicity, 37 J. Am. Jup. Soc. 167 (1954): and 
Boldt, Should Canon 35 Be Amended?: A Fed- 
eral Judge Answers No, 41 A.B.A.J. 55 (1955). 
A survey of a random sample of opinions on 
Canon 35 among criminologists, judges, law- 
yers, and newspaper editors will appear in 
Geis and Talley, Cameras in the Courtroom, 
January-February, 1957 J. Crm. L., C. & PS. 

3. Associated Press, Dallas, August 26, 1956. 

4. Associated Press, Dallas, August 30, 1956; 
Dattas Mornine News, August 31, 1956. 

5. Press Photo Ban Still Favored, 24 Hen- 
NEPIN LAWYER 111 (1956). 
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Canon 35 in the Light of Recent Events 


torney General Herbert Brownell, a 
onetime journalism student himself 
and a leading advocate of the cause 
of courtroom photography,® the Na- 
tional Press Photographers Associa- 
tion staged a picture-taking demon- 
stration on August 22, 1955, in 
Philadelphia’s Union League. The 
event was the annual mock proceed- 
ing of the Conference on Personal 
Finance Law.” 

Three judges sat at the “trial” 
which took about an hour and a 
half. A total of 324 photographs 
were snapped during the proceed- 
ing by four working 
with only the light existing in the 
hall. The shots included both ex- 


cameramen 


pansive photographs of the entire 
scene and closeups of the partici- 
pants. The following day, the photo- 
graphs were displayed in the lobby 
of the Bellevue-Stratford Hotel, and 
persons were asked to express their 
reactions to the demonstration. The 
mock-trial judges divided evenly— 
one favoring a relaxation of Canon 
35, another opposing this position 
and a third declining to comment. 
The overwhelming public verdict of 
spectators appeared to be in line 
with that of Professor Charles F. 
Joiner of the University of Michi- 
gan Law School who said that the 
picture-taking “did not distract me 
... in any way today”.§ It must al- 
ways be kept in mind, however, that 
opinions on courtroom photography 
reported in the press are presented 
by a medium that has a_ strong 
vested interest in advancing the 
cause of press photography. News- 
paper bias on the subject of Canon 
35, in fact, consistently keeps a large 
segment of the lay public from re- 
ceiving an impartial report on the 
subject. 

Following the Philadelphia exper- 
iment, Joseph Costa, chairman of 


the board of the National Press 
Photographers Association, issued 


this statement: 


We feel that the demonstration. . . 
proved conclusively that Canon 35, 
adopted in an era when press pho- 
tographers did not have the versatile 
equipment of today, should now be 
relaxed. 

Today, picture reporting is on a 
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par with word reporting in giving the 
news. The bench, bar and press alike 
have an obligation to inform the pub- 
lic by means of discreet photographic 
journalism. We hope that this experi- 
ment will lead to greater cooperation 
among all three groups.® 

Pennsylvania had its first practical 
experience with courtroom photo- 
graphy in February of the following 
year at the much-publicized trial of 
two persons involved in the abor- 
tion death of a 22-year-old girl. 
Photographers were allowed at the 
press table, and given instructions 
not to stand, leave their seats or 
use flash bulbs. Evaluating the re- 
sults, Judge Vincent A. Carroll said: 

The photographers didn’t interfere 
with the conduct of the trial as much 
as coughing in the spectator section 

. . . I feel that a photographer is ex- 

actly the same as a reporter, and 

should be extended the same priv- 

ileges. A picture is as important as a 

story—sometimes more important be- 

cause it could possibly be more ac- 
curate than a verbal description of 
the scene.10 

During the past year, press 
photographers have taken every op- 
portunity to stage duplicate demon- 
strations of the Philadelphia exper- 
iment at regional bar and judicial 
conferences. At these sessions, they 
have shown beyond question that 
photographs can be taken surrepti- 
tiously and unobtrusively in court- 
rooms. After photographers had 
worked at the conference of the 
judges of the U.S. Court of Appeals 
for the Fourth Circuit, for example, 
Chief Justice Earl Warren, the main 
speaker, remarked that he “wasn’t 
aware of pictures being made when 
I was speaking” and an unnamed 
judge was quoted as saying: “TI 
didn’t think it was possible.” 

6. Brownell, Jr., Press Photographers and 
the Courtroom—Canon Thirty-Five and Free- 
dom of the Press, 35 Nes. L. Rav. 1 (1955). 
Appellate Court ‘Argument, 9 Puna. Fux. Q. 

ppellate gu 
112 (1955); and Winters, The Photographer’s 
Day in Court, 39 J. Am. Juv. Soc. 70 (1955). 

8. Press reports can be found, inter alia, in 
Ev. & Pus., August 27, 1956; PHILADELPHIA 
Eventnc Butietm, August 24, 1955; True, Sep- 
tember 5, 1955, page 76; Rocuesrer (N.Y.) 
Trmes-Unton, August 30, 1955; Pus.isHer’s 
Auxtmiary, September 3, 1955. 

9. Natit. Press Puoroc., September, 1955, 


10. Time, June 20, 1956, page 77; PNPA 
Press Bvuutetin, May, 1956, page 10. The 
sharply divided attitude of the judiciary on 
the question of courtroom photography is il- 
lustrated by another Pennsylvania case in 





Television in Texas... 


A Murder Trial 

The first “live” telecast of a court 
trial December 6, 
1955, in Waco, Texas, as Harry L. 


took place on 


murder in 
the Fifty-fourth District Court be- 
fore Judge D. W. Bartlett. 


Washburn was tried for 


Television had apparently first 
been allowed in an American trial 
court on December 13, 1953, during 
the proceeding against Billy Eugene 
Manley in Oklahoma City. At that 
time, cameras from WKY-TV were 
housed in a_ specially-constructed 
booth, entirely enclosed, in the rear 
of the courtroom. Sound was re- 
hidden 
near the front of the court, while 
additional lighting was provided by 
photo-flood lights placed in the 
chandeliers. WKY-TV filmed the 
swearing in of the jury, some of the 
trial testimony and the sentencing 
of Manley. The films were later 
shown, after editing, during news 
broadcasts. Judge A. P. Van Meter 


had a small button fastened to his 


corded on a microphone 


desk which he could push at any 
automatically 
the operation of the cameras.!? 


time to discontinue 


The “live” television trial in 
Waco was the outgrowth of a suc- 
cessful press photography experi- 


ment staged during a. trial before 
Judge Bartlett the prior summer. 
The Waco television camermen did 
their work from the balcony behind 
the jury. 

Reactions to the Waco _ ice- 
breaking experiment were mixed. 
Mr. Washburn was quoted as ap- 
proving with the statement: “Naw, 
let it go all over the world. I don’t 
care.”!4 One reporter, favoring the 


which seven newspapermen were held in con- 
tempt of court for photographing a defendant 
in the courthouse corridor. The Pennsylvania 
Supreme Court, upholding the contempt de- 
cision, declared that “a court's dignity and 
the orderly administration of justice take pre- 
cedence over freedom of the press.” (Associ- 
ated Press, Pittsburgh, October 5, 1956). 

11. Associated Press, Hot Springs, Virginia, 
July 7, 1956. 

12. Pebbles, Television Makes Progress in 
Oklahoma Courts, unpublished paper, 1956, 
Dept. Soc., Univ. Okla.; also Fields, News 
While It’s News: It Can Be Done with TV, 
BroapcastInG-TELecasTiInc, December 19, 1955, 
page 76. 

13. Waco Trmes-Heratp, December 6, 1955; 
Waco News-Trisune, December 6, 1955. 

14. Waco Trwes-Heratp, December 8, 1955. 
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admission of television cameras to 
courts, added, however, that “there 
should be some restraints’. In par- 
ticular, he favored a “periodic re- 
sume of previous testimony” and 
“discretion in 


what should and 


should not be flashed on the 
screen”.'® Another reporter also 
stressed the need for courtroom con- 
trol of television if it is allowed in 
the court, pointing out that “the 
actual camera coverage is up to a 
director who has little or no court- 
room experience, and who is look- 
ing for effect and photography as 
much as salient points’.1® One ju- 
ror felt that “television in the court- 
room is definitely beneficial to the 
person on trial as well as education- 
al to the public viewers”,!7 while 
another juror, a senior law school 
student, felt that there was much to 
be said on both sides of the issue, 
though in summary he expressed 
the belief that “much could be 
learned about the system of juris- 
prudence and the relationship of 
the people of the community with 
the courtroom by means of televi- 
sion”’.18 

When Judge W. H. Duckworth, 
ol Georgia, Chairman ol the Con- 
ference of Chief Justices of the 
States, that television 
made a “bull-fight’’ out of the Waco 
trial, and “thwarted the very es- 
sence of justice”,!® Judge Bartlett re- 
plied: “That’s water off my back, 
just like a duck’s. When Fulton used 
his first steamboat, he was jeered, 
but the steamboat is accepted now. 
They just don’t understand—if they 


United said 


understood how this is being han- 
dled they wouldn’t object.”’2° 

As a matter of fact, it was true 
that the farther and more second- 
hand the origin of the comments 
on the Waco trial the more likely it 
was that they would be critical of 
the proceedings. A national maga- 
zine editorially that a 
“new intimidating element” had 
been introduced at Waco, and added 


commented 


that “televising of criminal trials 
would seem to represent a throw- 
back to the days when the execu- 
tion of criminals provided greatly 
celebrated 


savored and_ excitedly 


public spectacles.”*" 

A committee under the direction 
of Abner V. McCall, Dean of the 
School of Law at Baylor University, 
Waco, prepared a documentary re- 
port on the use of television in the 
Washburn trial. Among _ other 
things, the committee found that the 
received several 


television station 


hundred calls, all in favor of the 


telecast except for a few persons 
who objected to the omission of 
their programs. Of 1,400 


letters and cards tabulated by the 


favorite 


station, only four were opposed to 
courtroom television. 

Fifty-nine of the sixty-one mem 
bers of the Waco-McLennan Coun.- 
ty Bar Association responding to a 
questionnaire had seen at least part 
of the televised trial. These lawyers 
voted strongly that television was 
the least disturbing of the mass me- 
dia covering the trial, followed in 
order by press reporters, still photo- 
graphers and movie photographers. 
A large majority of the respondents 
indicated that they would favor al- 
lowing television at future trials, “if 
handled in the same manner as the 
Washburn trial”. 

The committee’s conclusion 
would not be 
proper to generalize the opinions 


points out that “it 


without realizing that they might 
not be valid in other cases and if 
telecasting of a trial were handled 
differently. Few courtrooms have a 
balcony such as was used in this 
allowed the 
camera and equipment to be oper- 


case, which television 


ated in an obscure place.”?? 


Cameras in Colorado... 
After Investigation 


Colorado held an extensive and 
penetrating investigation of Canon 
35—the first state hearing ever to be 
held on the subject—beginning on 
January 30, 1956. A steady stream of 
witnesses, primarily representing the 
mass media, appeared before Judge 
O. Otto Moore during the week-long 
hearing. The expressed object of the 
hearings was “to explore the facts 
and the law in order to determine 


whether Canon 35 should be re- 


Canon 35 in the Light of Recent Events 





Gilbert Geis, now an assistant profes- 


sor of sociology at the University of 
Oklahoma, received his A.B. at Colgate 
and then studied for a year at the Uni- 
versity of Stockholm. He was a reporter 
for the New Brunswick (New Jersey) 
Daily Home News for a year. He re- 
ceived his M.S. degree from Brigham 
Young University and his Ph.D. from 
the University of Wisconsin. 





pealed, amended, o1 continued and 
enforced in its present form’’.?8 


Judge 
Canon 35 should 


Moore, in deciding that 


not be enforced 
categorically in Colorado, noted that 
this conclusion was a reversal of his 
earlier personal belief, at least inso- 
far as television and radio in court 
were concerned. He stated the con- 
viction that “the vast majority of 


those supporting continuance of 


Canon 35 have failed, neglected, or 
refused to expose themselves to in- 


formation, evidence, and demon- 


15. Letter from Ed Freitag, San ANGELO 
Sranparp-Times, September 29, 1956. 

16. Letter from Jim Mathis, Houston Post, 
Austin branch, September 22, 1956. 

17. Letter from Mrs. Lila Stone, September 
26, 1956. 

18. Letter from Don T. Cates, September 25, 
1956. 

19. United Press, Atlanta, December 7, 1955. 

20. Waco Trwes-Heratp, December 7, 1955. 

21. Televised Courtrooms, 64 COMMONWEAL 
296 (1955). An impartial, challenging forum 
for high school students is TV on Trial in the 
Courtroom, 67 Sentor ScHotastic, January 19, 
1956, page 7. See also New York Timms, De- 
cember 11, 1955 

22. Courtroom Television, 19 Texas B. J. 
73 (1956). See also Seals, i1v—A Pressing 
Problem, 19 Texas B. J. 111 (1956). 

23. Associated Press, Denver, January 29, 
1956. 
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Canon 35 in the Light of Recent Events 


strations of progress which are avail- 
able in this field’’.24 

Judge Moore ruled that enforce- 
ment of Canon 35 should be left to 
the discretion of the trial judge. “No 
limitations should be inflexibly ap- 
plied to all cases’, he said, “because 
every case 
sonalities 


involves 
and 


different per- 
circumstances.”’25 


Judge Moore did state, however, 
that no witness or juror could be 
photographed or have his testimony 
broadcast in Colorado over that per- 


son’s expressed objection.?® 

In a subsequent public address, 
Judge Moore noted that he felt 
Canon 35 to be “overcharged with 
severity” and added that “it cannot 
factual basis”’ 
and “when put to the final test of 
constitutionality it will not sur- 
vive”’.27 

In the wake of the Colorado Su- 
preme Court decision, District 
Judge Joseph M. McDonald, in 
charge of the murder trial in Den- 
ver of John Gilbert Graham for the 
dynamiting of a 


be sustained on a 


United Airlines 
plane, ruled that no “live” broad- 
casts would be made of the Graham 
proceedings. Graham had _previous- 
ly signed an affidavit asking the 
court to ban television.2® Judge 
McDonald, however, did allow radio 
stations to tape record court ac- 
tion for later broadcasting and tele- 
vision make sound-on- 


film movies for later telecasting. 


stations to 


Post-mortems on the Graham pub- 
licity procedures were divided. At 
the annual conference of the Tenth 
Judicial Circuit, Charles S. Vigil, 
one of Graham's court-appointed at- 
torneys, was quoted as saying: “As 
far as I am concerned, I had no ob- 
jection to it, as long as the picture 
taking did not interfere with the trial 
itself. So far as I could tell in the 
Graham case it did not interfere 
. . . 1 feel as long as the judge was 
able to set his own rules, as he did 
there, the picture taking offered no 
conflict to the conduct of the court.” 

Thomas K. Younge, president of 
the Colorado Bar Association, told 
the same conference that Colorado 
newspapers had brought “a lot of 
political pressure” to bear in behalf 


of the cameras. Younge added: “If 
you are going to have photogra- 
phers in the courts you are going 
to have to take judges out of poli- 
Retired Chief Judge Orie L. 
Phillips of the United States Court 
of Appeals for the Tenth Circuit 
underlined this point, stressing that 


cies,” 


judges run for election, are sensitive 
to newspaper criticism and should 
not be subjected to having to de- 
cide in each case whether cameras 
are to be admitted. 


29 


In Legislative Chambers... 
No Statutory Enactment 


Two states made strenuous at- 


tempts to write the provisions of 


or 


Canon 35 into state law; neither 
was successful. The 1949 Wisconsin 
Criminal Code had prohibited 
courtroom broadcasting. In the prep- 
aration of the revised Criminal 
Code this provision was expanded 
to include television and still photo- 
graphy. The Wisconsin Legislative 
Council, at the behest of mass com- 
munication forces, struck the entire 
provision from the bill at the time 
it was introduced into the legisla- 
This without 
any law on the subject.8° The na- 


tional periodical of the press photo- 


ture. left Wisconsin 


graphers reported the Wisconsin sit- 


uation with a gleeful front-page 


‘ 


story that stressed the “strong steps” 
Wisconsin newspapers had taken to 
“let the public and the legislators 
know via news and editorial col- 
umns just how little their editors 
thought of this new attempt to in- 
fringe freedom of the press and the 
public’s ‘right to know and see’ ”.*! 

The 


Canon 35 into statutory cement oc 


other attempt to solidify 
curred in Rhode Island when State 
Representative Nugent introduced 
House Act 748. This bill duplicated 
the wording of Canon 35. Nugent 
sponsored the bill, he notes, “be 
cause it is not the function of the 
Courts and similar tribunals to fur- 
nish entertainment to the public at 
the expense of humiliation or the 
invasion of the privacy of the liti 
gants, witnesses and others”.8? The 
House Judiciary Committee added 
the phrase “after or before” to the 
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Canon’s provision that photographs 
are prohibited “during” sessions and 
recesses. The bill was approved dur- 
ing the final all-night session of the 
Legislature.34 

Two weeks later, however, Gov- 
ernor Dennis J. Roberts 
House Act 748. The 
noted: “There is no question in my 


vetoed 
Governor 


mind that, particularly in a crimi- 
nal trial, the rights of the defendant 
are superior to the interests of the 
broadcasting and _ television agen- 
that “we in 
Rhode Island, to my knowledge, 


cies’ but he added 
have not been confronted with this 
problem” and pointed out that “no 
request for this legislation has ema- 
nated from our courts.”8+ The press 
photographers’ periodical was con- 
siderably more vehement in its ob- 
bill, 
a “sneak attack by press-wary influ- 
‘abetted by 
a session of incredibly sloppy think- 
Rhode Island 


jection to the calling it 


‘ 


ences” which had been 


ing in the 
lature” .35 


legis- 


Some Conclusions... 

Seven Noteworthy Points 

Several items emerge from the 
varied experiences that Canon 35 
has had in court trials, hearings, 
and in legislative halls since it be- 
came a public issue two years ago. 
The following are worthy of note: 

1. That few, if any, commenta- 
tors have bothered to disassociate 


television, broadcasting and_ press 
other. 


media, 


photography from each 


These are different 


with different potentialities, differ- 


mass 


ent liabilities and different implica- 


(Continued on page 475) 


24. Report of Referee In re Hearinas Con- 
cerning Canon 35 of the Canons of Judicial 
Ethics, 17915 Colorado 8 (1956) 

25. Ibid., 16 

26. Ibid., 17 

27. Address, Chandler, Arizona, April 3 
1956 

28. Associated Press, Denver, April 7, 1956 

29. Associated Press, Santa Fe, July 7, 1956 

30. Letter from William A. Platz, Assistant 
Attorney General, Madison, Wisconsin, Sep- 
tember 13, 1956 

31. 10 Nati. Press PxHoroc., 
page 1 

32. Letter from J. Joseph Nugent, September 
26, 1956 

33. Associated Press, Providence, April 28 
1956 

34. Letter from Governor Dennis J. Roberts 
to Armand H. Cote, Secretary of State, Rhode 
Island, May 7, 1956 

35. 11 Nati. Press Puoroc., June, 1956, page 
6. 
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The Dirksen Amendment: 


A Reply to Theodore R. Meyer 


by Frank E. Packard + of the Illinois Bar (Chicago) 


This article, in reply to one written by Theodore R. Meyer, of the California 
Bar, deals with the proposed constitutional amendment to limit the power of the 
Federal Government to levy income taxes. According to Mr. Packard’s reckoning, 
thirty-three states have passed resolutions urging such a proposal upon the 


Congress. 





An article appeared in the Jan- 
uary, 1956, issue of the AMERICAN 
BAR ASSOCIATION JOURNAL by Theo- 
dore R. Meyer which criticized the 
movement to amend the Sixteenth 
amendment (the Income Tax 
Amendment’) to the Constitution 
of the United States so as to place 
a ceiling on federal income tax 
rates. The program since 1951 was 
known as the Reed-Dirksen Amend- 
ment:? but, inasmuch as Represent- 
ative Reed died on February 9, 
1956, the movement is now known 
as the Dirksen Amendment. In the 
article it is asserted that the pro- 
gram “reached an apparent dead-end 
in the state legislatures”. Yet, on the 
same day that Representative Reed 
died, the South Carolina House 
of Representatives unanimously 
passed a resolution memorializing 
the Congress to adopt the Dirksen 
\mendment.® Since then, on March 
7, 1956, the South Carolina Senate 
joined in the passage of the resolu- 
tion, while Idaho and Tennessee 
have passed similar resolutions in 
recent months, bringing the total 
number of states which have done so 
ip to thirty-three.‘ 


rhe article adopts at the begin- 
ning the figure twenty-six as the 
number of state legislatures which 
have passed memorialization resolu- 
behalf of the Dirksen 
Amendment rather than thirty-one, 


tions on 


which was the correct number at the 
time. There are no published legal 
works on file anywhere containing 
proof regarding the number twenty- 
six, but there are many published 
legal records on permanent file in all 
law libraries throughout the United 
States constituting proof that thirty- 
three is the correct number. This 
is not an economic or social matter 
regarding the number of states; it 
is a legal matter. 

The article contends that the im- 
plications of the program are not 
generally understood. In our expe- 

1. U. S. Const., Amendment XVI: “The Con- 
gress shall have power to levy and collect 
taxes on incomes, from whatever source de- 
rived, without apportionment among the sev- 
eral states, and without regard to any census 
or enumeration.” 

2. H. J. Res. 323, 82d Cong., Ist Sess. (1951) : 
S. J. Res. 108, 82d Cong., Ist Sess. (1951) 

3. Pursuant to U. S. Const., Art. V: “The 
Congress, whenever two-thirds of both houses 
shall deem it necessary, shall propose amend- 
ments to this Constitution, or, on the applica- 
tion of the legislatures of two-thirds of the 
several states, shall call a convention for pro- 


posing amendments, which, in either case, 
shall be valid to all intents and purposes, as 


rience we have found the implica- 
tions of the Dirksen Amendment to 
be generally understood very well 
refers to “the 
wave of rescissions’. Of the thirty- 


indeed. The article 


three states which have adopted me- 
morialization resolutions, only seven 
have attempted to rescind their res- 
olutions. Does seven out of thirty- 
three represent a “wave’’? 

The article declares that “for a 
time the movement was dormant”. 
Yet, the article states at the outset 
that “for the past seventeen years 
an active campaign has been under 
way to amend the United States Con- 
stitution so as to impose a top limit 
on federal income tax rates’. Since 
1939, the year that the first state 
(Wyoming) passed its memoriali- 
resolution, the program, 
which is truly nationwide and non- 
partisan in scope, has not been dor- 


zation 


mant for one second. 

The article charges that “various 
state legislatures adopted rescinding 
resolutions”, yet, 
that 


earlier it asserts 
“seven states’ have attempted 


part of this Constitution, when ratified by the 
legislatures of three-fourths of the several 
states, or by conventions in three-fourths 
thereof, as the one or the other mode of rati- 
fication may be proposed by the Congress.” 

4. Alabama, Arkansas, Delaware, Florida, 
Georgia, Idaho, Illinois, Indiana, lowa, Kansas 
Kentucky, Louisiana, Maine, Massachusetts, 
Michigan, Mississippi, Montana, Nebraska, Ne- 
vada, New Hampshire, New Mexico, New Jer- 
sey, Oklahoma, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, Wisconsin and Wy- 
ming 

5. Alabama, Arkansas, Illinois, Iowa, Ken- 
tucky. Rhode Island, and Wisconsin. 
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The Dirksen Amendment 


with 
what effect no one is quite sure”. 


to rescind their resolutions, 
In law it is elementary that there is 
a vast difference in legal effect be- 
tween an attempt and a completed 
act. To the phrase “with what effect 
no one is quite sure”, we reply that 
we are quite sure. We are quite 
sure that the attempted rescissions 
have no legal effect whatsoever be- 
cause conclusive proof on the sub- 
ject exists and has been collected 
together and published in the Ala- 
bama Lawyer the official organ of 
the integrated Bar of the State of 
Alabama; the Chicago Bar Record,* 
the official organ ol The Chicago Bar 
Association; the Chicago-Kent Law 
Review ;8 the Dickinson Law 

® The collected proof would 
not have been published by the 
State Bar of Alabama, The Chicago 
Bar Association, the Chicago-Kent 
College of Law and the Dickinson 
School of Law if there was no sub- 


and 
Review. 


stance to it. The opposition has ad- 
vanced no legal arguments in the 
premises to the contrary. 

The article claims that the relin- 
quishment of gilt and estate taxes 
by the Federal Government to the 
states “would further unbalance the 
already unbalanced federal budget”. 
We contend that such surrender, in 
decreasing federal revenue, would 
proportionately decrease non-essen- 
tial federal expenditures. It is our 
that the most effectual 
means of curtailing unnecessary fed- 


position 


eral expenditures is to decrease 
sources of federal revenue. 

In referring to the provision ot 
the Dirksen Amendment by which 
a three-fourths vote of all the mem- 
bers of each chamber of the Con- 
gress could assess a maximum fed- 
eral income tax rate in excess of 25 
per cent provided the maximum 
rate did not exceed the minimum 
rate by more than fifteen percentage 
points, the article declares that “a 
normal number of absences” would 
permit a less-than-one-fourth minor- 
ity of either chamber of the Con- 
gress to obstruct any income tax bill 
providing for a maximum rate high- 
er than 25 per cent. The article ac- 
cepts absence on the part of the tax- 
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payers’ elected representatives as 
“normal” just as it apparently ac- 
cepts non-essential government ex- 
penditures as equally normal. 

The article cites as advancing an 
opposition argument to the Dirksen 
Amendment the fact that the per- 
sons with incomes over $20,000 per 
year constitute only about one per 
cent of all individual taxpayers, 
overlooking the corollary fact that 
this group gives work to all the oth- 
er citizens of the United States. Pull 
the employer group down economi- 
cally and you pull all others down 
with them. 

The article states that under the 
Dirksen Amendment “tax rates” 
would be “frozen into the Consti- 
tution”. This is not true. Under the 
Dirksen Amendment the Congress 
would still be free to set income tax 
rates. But, there would be a much- 
needed ceiling on income tax rates 
in the Constitution beyond which 
the Congress could not, and should 
not, go. It is only this maximum 
that would be, in the words of the 
article, “frozen” into the Constitu- 
tion. 

The article is “assuming that gov- 
ernmental revenue requirements 
cannot be greatly reduced”. We do 
not so assume. According to an as 
yet unpublished manuscript by Pro- 
fessor Egbert S. Wengert, the Chair- 
man of the Department of Political 
Science of the University of Oregon, 
of all the recommendations the first 
Commission on Organization of the 
Executive Branch of the Govern- 
ment, or first Hoover Commission, 
made to the Congress for saving the 
American taxpayers’ money, almost 
one fourth of such recommenda- 
tions were ignored. Governmental 
revenue requirements can be greatly 
reduced; whether they will be so 
reduced depends upon withholding 
a degree of revenue so that the Fed- 
eral Government will decrease to a 
corresponding extent unnecessary 
expenditures. 

Mr. Meyer, though 
fearful of the present extreme pro- 
gression or graduation principle of 
federal income taxation, neverthe- 
less embraces it, albeit reluctantly, 


‘ 


somewhat 





Frank E. Packard was admitted to the 
North Dakota Bar in 1907. A veteran 
of the Spanish-American War, he was 
Tax Commissioner of North Dakota 
(1911-1918) and Attorney General of 
that state (1918-1920). He was General 
and Tax Attorney for Standard Oil of 
Indiana from 1921 to 1946. He now 
practices in Chicago. 





in order to be consistent with his 
opposition to the movement. In the 
field of federal income taxation, 
the present extreme progression fea- 
ture represents to an unprecedented 
degree tyranny by the 
against the minority. 

The article asserts that “business, 
government finance and taxpayer 
psychology have become adjusted” 
to extreme progression. We have not 
become so adjusted. Once upon a 
time some people may have become 
adjusted to tuberculosis as being in- 
curable. Extreme progression, which 
is the antithesis of progress despite 
the semantic similarity, cannot stand 
in the way of true progress any 
more than did tuberculosis. The for- 
mer is a disease of the body politic, 
much as the latter is a disease of the 
human _ body. 

In 1929 federal taxes represented 
almost one twenty-fifth of the total 


majority 


(Continued on page 437) 





6. 13 Tus Atasama Lawysr 309 (July, 1952). 

7.34 Curcaco Bar Recorp 31 (October, 
1952). 

8. 30 CHurcaco-Kent Law Ravisw 39 (Sep- 
tember, 1952). 

9. 57 Drcxrnson Law Review 86 (October, 
1952). 
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The first of several legislative 
measures in the field of legal services 
and procedure, sponsored by the 
American Bar Association, has been 
introduced in the 85th Congress. On 
January 22, 1957, identical bills 
were introduced by Representative 
William L. Dawson, of Illinois, and 
by Representative Dante B. Fascell, 
of Florida (H.R. 3349 and H.R. 
3350) , and on January 29, 1957, the 
same bill was jointly introduced in 
the Senate by Senators Thomas C. 
Hennings, ]r., of Missouri, and Al- 
exander Wiley, of Wisconsin (S. 932). 
H.R. 3349 and H.R. 3350 have 
been assigned to the House Judici- 
ary Committee, of which Representa- 
tive Emanuel Celler, of New York, 
is Chairman. The House Judiciary 
referred 
the bills to its Special Subcommittee 
on Administrative Procedure, whose 
chairman is Representative Francis 
E. Walter, of Pennsylvania. Other 
members of the subcommittee are 
Representatives Robert T. Ashmore, 
of South Carolina, Charles A. Boyle, 
of Illinois, DeWitt S. Hyde, of Mary- 
land, and Russell W. Keeney, of Illi- 


nois. 


Committee has, in turn, 


S. 932 has been assigned to the 
Senate Judiciary Committee, of 
which Senator James O. Eastland, 
of Mississippi, is Chairman. The Sen- 
ate Judiciary Committee may refer 
the measure to its Subcommittee 
on Constitutional Rights, under the 
chairmanship of Senator Thomas C. 
Hennings, Jr., of Missouri. Other 
Senators on this subcommittee are: 


William Langer (North Dakota), 


Joseph C. O'Mahoney (Wyoming), 
Sam J. Ervin, Jr. (North Carolina), 
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Olin D. Johnston (South Carolina), 
and Arthur V. Watkins (Utah). This 
legislative measure was drafted by 
the Association’s Special Committee 
on Legal Services and Procedure, 
pursuant to directions of the Board 
of Governors, following the action 
by the House of Delegates at its 1956 
Midyear Meeting, in which it ap- 
proved specific recommendations 
concerning improvements in the 
field of legal services and procedure 
made in a report submitted to the 
House of Delegates by the Special 
Committee on Legal Services and 
Procedure. The House approved the 
principles of the legislation and di- 
rected the Board of Governors to im- 
plement the legislative program by 
drafting and presenting to the Con- 
gress the necessary legislation. In the 
near future, the Special Committee 
on Legal Services and Procedure will 
complete the drafting of other bills 
to be presented to the Congress deal- 
ing with other aspects of the legisla- 
tive program, including a Code of 
Administrative Procedure to replace 
the Administrative Procedure Act, 
bills to create new courts, and bills 
to regulate the performance of legal 
services within the Defense Depart- 
ment and its three constituent mili- 
tary departments. 

President David F. Maxwell has 
appointed a new Committee on Fed- 
eral Administrative Practice to pre- 
sent the views of the Association on 
this proposed legislation to the Con- 
gress. The new Committee is under 
the chairmanship of Donald C. 
seelar, World Center Building, 
Washington, D. C. 

Following is the text of the perti- 
nent resolutions, followed by the 


Introduced in the 85th Congress 


text of S. 932 which, as stated, is 
identical with the texts of H.R. 3349 
and H.R. 3350. 


Resolution 3 
OFFICE OF ADMINISTRATIVE 
PROCEDURE AND LEGAL SERVICES 


That the American 
Bar Association recommends the es- 
tablishment within the executive 
branch of the Government, but inde- 
pendent of any department or agency 
thereof, of an Office of Administrative 
Procedure and Legal Services having 
major 

follows: 


(a) A 


3. RESOLVED, 


functions and _ divisions as 
Administrative 
Procedure to coordinate at inter- 
agency level procedural rules and 
public information practices, to ex- 


Division of 


amine the state of agency hearing 
dockets and to provide assistance and 
obtain information as to agency needs 
on these and related matters of ad- 
ministrative procedure. 
(b) A Division of Hearing Commis- 
sioners to appoint, assign, and ad- 
minister laws governing 
Hearing trial 
examiners) . 
(c) A Division of Legal Services to 
administer the governing a 
newly-established civilian legal career 
service and a simplified classification 
system for civilian attorney positions. 
3.1 PRESIDENTS CONFERENCE.—RE- 
SOLVED FuRTHER, That the American 
Bar Association commends the work 
of the President's Conference on Ad- 
ministrative Procedure in its studies 
and reports on various aspects of ad- 
ministrative procedure and recom- 
mends that such Office of Administra- 
tive Procedure and Legal Services be 
utilized to coordinate implementation 
of the proposals of that Conference. 
3.2 HEARING COMMISSIONERS.—RE- 
SOLVED FuRTHER, That the American 
Bar Association believes that all agen- 
cy hearing officers, other than agency 
members, should be _ designated 
“Hearing Commissioners” and that, 
to assure their competence and inde- 


revised 


Commissioners (now 


laws 
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pendence of judgment, statutory pro- 
vision, as explicit as practicable, 
should be made for their tenure, sta- 
tus, compensation, assignment, and 
grounds for removal, and for “grand- 
father” rights for incumbent trial ex- 
aminers. 

3.3 LeGaL CAREER Service.—Re- 
SOLVED FuRTHER, That in the opinion 
of the American Bar Association a le- 
gal career service for all civilian at- 
torneys, with certain specified excep- 
tions, should be established in the 
executive branch of the Government; 
that performance of professional du- 
ties by attorneys in agencies should be 
in full recognition of their responsi- 
bilities as members of the legal pro- 
fession; and that, absent a_ strong 
showing to the contrary with respect 
to particular positions, the legal staffs 
of each agency should be integrated 
under the professional supervision of 
a chief legal officer of such agency. 


Resolution 5 
REPRESENTATION 
5. Resotvep, That the American 
Bar Association recommends the en- 
actment of more comprehensive and 
explicit legislation covering rights of 
persons or organizations to appear 
and be represented by others before 
Federal agencies, giving due regard to 
appropriate distinction between legal 
representation and non-legal repre- 
sentation, such legislation to include 
the following features— 
(a) That an attorney-at-law should 
be entitled to appear for and repre- 
sent other persons, parties, or organi- 
zations, including the United States 


or any agency thereof, before any 
agency upon filing a statement with 
the agency that he is a member of the 
bar in good standing according to 
the law of any state, territory, com- 
monwealth, or possession of the 
United States or of the District of Co- 
lumbia, and that he is not disbarred 
or under suspension by any court; 
except that an agency may further 
require the filing of a power of attor- 
ney as a condition to the settlement 
of any controversy involving the pay- 
ment of money. 

(b) That a person who is not an at- 
torney-at-law should be permitted to 
appear for and represent other per 
sons, parties, or organizations, includ- 
ing the United States or any agency 
thereof, before any agency only where 
the agency finds that such representa- 
tion is appropriate and desirable in 
the public interest, as well as in the 
interest of the parties to the agency 
proceedings, and is not otherwise pre- 
cluded by law, and the agency pro 
vides therefor by general rule; pro- 
vided that authorization to represent 
others before an agency shall not au 
thorize a person who is not an attor- 
ney-at-law to practice law. 

(c) That, except where otherwise 
provided by statute, the representa 
tion of parties in formal hearings 
required to be determined on the rec 
ord, which is subject to judicial re- 
view, should be by an attorney-at-law, 
provided that any party who is an 
individual may represent himself. 
(d) That every person, party, or or 
ganization required or entitled to par- 
ticipate in any matter before an ad 








ministrative agency should have a 
statutory right to appear by or with 
an attorney-at-law or, at his or its 
election, by or with another person 
qualified pursuant to 5(b) and 5(c) 
above. 

(e) That minimum standards of con- 
duct should be established by statute 
governing all persons permitted by 
any agency to represent private or 
public persons, parties, or organiza- 
tions, including the United States and 
any agency thereof. 

(f) That an attorney-at-law who has 
the privilege of representation before 
any Federal agency should be subject 
to disciplinary control by a Federal 
Grievance Committee through pro- 
ceedings in the United States District 
Court of the judicial district in which 
he principally engages in the practice 
of law. 

(g) That a person who is not an 
attorney-at-law, but who is, neverthe- 
less, permitted to engage in represen- 
tation before an agency, should be 
subject to reasonable disciplinary con- 
trol by the agency. 


Resolution 6 
DEFENSE DEPARTMENT 
6. ResoLvep, That, in order to ac 
complish desired improvements in the 
organization and legal services within 
the Department of Defense, the Amer 
ican Bar Association recommends: 
* + * 
(b) That a career service for civilian 
legal personnel should be developed 
and supervised by a Civilian Legal 
Personnel Committee within the De 
partment of Defense. 

















A BILL 1 TITLE I—OFFICE OF FEDERAL ADMINISTRATIVE 
2 PRACTICE 

To establish an Office of Federal Administrative Practice; to 3 Sec. 101. EstTaBLisHMENT OF THE OrFrice—There is 
provide for the appointment and administration of a corps 4 hereby created agency of Government to be known as 
of hearing commissioners; to provide for admission to and 5 the Office of Federal Administrative Practice (referred to 
control of practice; to establish a Legal Career Service 6 in this Act as “Office’), which shall be under the Director 
for improvement of legal services in Government; and for 7 of Federal Administrative Practice and maintained at the 
other purposes. 8 seat of government. The Office shall be an independent 
l Be it enacted by the Senate and House of Representa- 9 agency in the executive branch of the Government and shal! 
2 tives of the United States of America in Congress assembled, 10 not be subject to the Reorganization Act of 1947 as amended 
$ That this Act, divided into titles and sections according to i Sec. 102. ArpointMeNT OF Director.—The Director 
4 the following table of contents, may be cited as the “Federal 12 of Federal Administrative Practice (referred to in this Act 
5 Administrative Practice Reorganization Act of 1957”. 13 as “Director”) and a Deputy Director shall be appointed 
a Sein VS 14 by the President, with the advice and consent of the Senate 
FABLE OF CONTENTS 15 and shall receive basic compensation at the rate of $22,500 
Titte 1—Orrice oF FEDERAL ADMINISTRATIVE PRACLICI 16 and $20,000 per annum, respectively. The Director and 

[page 4] 
Pirie I1—HEARING COMMISSIONERS 1 Deputy Director shall be experienced and learned in the 
"evan WHigecs Canis Bete 2 law. rhe Deputy Director shall perform such duties as may 
3 be assigned to him by the Director. During the absence 
irce IV—ADMISSION TO AND CONTROL OF PRACTICE t or incapacity of the Director, or during a vacancy in the 
5 office of Director, the Deputy Director shall act as Director 
Tire V—GENERAL PROVISIONS 6 Sec. 103. Trnure.—Except as otherwise provided ir 
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this section, the Director shall be appointed for a term of 
ten years and the Deputy Director for a term of five years. 
The Director or Deputy Director may be removed by the 
President for inefficiency, neglect of duty, or malfeasance in 
office. The Director or Deputy Director shall be retired 
from office upon attaining the age of seventy years and shall 
receive retirement pay under the provisions of the Civil 
Service Retirement Act then in effect or otherwise as pro- 
vided by law. 

Sec. 104. ORGANIZATION OF OrFice.—The duties and 
functions of the Office shall be assigned by the Director to 
a Division of Administrative Procedure, a Division of Hear- 
ing Commissioners, a Division of Government Practice and 
an Executive Secretary. Each division shall be supervised 
by an Assistant Director. The Assistant Director of each 
division and the Executive Secretary shall be appointed by 
and report to the Director. Each Assistant Director shall 
receive a basic compensation at the rate of $20,000 per an- 

[page 5] 
num and the Executive Secretary shall receive a basic com 
pensation at the rate of $18,000 per annum. 

Sec. 105. Emp.toyers.—The Director, subject to the 
civil service laws and to the Legal Career Service Act, may 
appoint necessary employees for the administration of the 
Office. The Director, Deputy Director and each Assistant 
Director, without regard to the Civil Service laws, but sub- 
ject to the Classification Act, may appoint one administra- 
tive assistant and one secretary. 

Sec. 106. Seat.—The Executive and seal of 
the Office shall be the secretary and seal of the Office and of 
each division thereof. 

Sec. 107. Reports.—The Director shall 
nual report to the Congress and to the President and he 
shall make such special reports as the Congress or the Presi- 
dent may direct. The Director, from time to time, shall 
submit recommendations directly to the Congress for addi- 
tional legislation which he deems necessary or desirable for 
furthering the purposes of this Act. 

Sec. 108. Apvisory Commirrer.—The Director 
designate annually an advisory committee consisting of such 
chief legal officers of agencies, agency members, other officers 
of the Government and members of the public as he may 
determine. The advisory committee shall meet in general 
assembly at least annually and upon special call by the 

[page 6] 
Director. The advisory committee shall assist and advise 
the Director and furnish information to him on matter per 
taining to the performance of his duties under this Act. The 
Director is authorized to utilize, with the consent of any 
agency, the personnel or facilities of that agency, and may 


Secretary 


make an an 


shall 


utilize any other uncompensated personnel, services or 
facilities. 
Sec. 109. Expenpirures.—The Director may make 


such expenditures (including expenditures for rent and per- 
office travel, law books, 
periodicals, books of reference, for printing and binding and 
for studies or investigations) as he may deem necessary for 
execution of the functions vested in the Office and as from 
time to time are appropriated for by Congress. All expendi 
tures of the Office shall be allowed and paid on the presenta 
tion of itemized vouchers therefor approved by the Director 
or such other officers as may be designated by him for that 
purpose. 

Sec. 110. Duties oF THE Director.—(a) The Direc 
tor shall supervise and direct administration of the pro 
visions of title II, title III, and title IV of this Act 

(b) The Director, as to this title I and matters of gen 
eral application among the several agencies as set forth in 
the Administrative Procedure Act or statute of 
similar scope and purpose, shall 


sonal services, for employees, 


successor 
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(1) carry on continuous studies of and make recom 
mendations regarding the adequacy of the procedures 
by which agencies determine the rights, duties, or priv- 
ileges of persons; 

(2) carry on continuous studies of and make recom- 
mendations regarding the adequacy of the procedures 
by which agencies exercise rulemaking and adjudicatory 


19 
20 


16 


is 
19 
20 
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functions; 

(3) carry on continuous studies of the adequacy 
of public information practices and procedures of the 
agencies related to rulemaking and adjudication; 

(4) initiate consultative and cooperative efforts 
among the agencies and interested organizations for de- 
velopment and adoption, wherever feasible and appro- 
priate, of uniform rules of practice and procedure; 

(5) receive complaints regarding matters of prac- 
tice and procedure and make investigations or recom- 
mendations as deemed appropriate; 

(6) furnish assistance and advice upon request of 
any agency; 

(7) examine the state of hearing dockets of agen- 
cies, secure information as to the agencies’ need of as- 
sistance and prepare statistical data and reports on 
agency proceedings; 

(8) perform the duties and functions vested in the 

[page 8] 

Administrator of General Services and Federal Register 

Division under the Federal Register Act; 

(9) study and make recommendations upon 
methods of organization appropriate for the separation 
of agency functions. 

(c) Each agency shall furnish to the Director, upon 
request, information and data necessary to assist him in the 
administration of this Act and each agency shall designate a 
member or other officer who shall be authorized to represent 
the agency in liaison with the Director. 

(d) The Director time shall undertake 
special studies and make recommendations upon the follow- 
ing subjects and other subjects which may be recommended 
by the advisory committee, including— 

(1) ways and means of minimizing undue delay 
and expense of agency proceedings; 

(2) the feasibility of establishing a Federal reporter 
service covering agency decisions with current advance 
sheets, and a reporter service for agency practice and 
procedure decisions; 

(3) methods for simplifying and reducing the cost 
of the agency hearing records and of agency records 
before the courts of appeal including incorporation, 
physically or by reference, without further printing of 
agency decisions and initial decisions; 


from time to 
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(4) the feasibility of making the Code of Federal 
Regulations current by some loose-leaf system and mak- 
ing the whole service or any part or subpart thereof 
available nationwide on subscription; 

(5) the feasibility of correlating and annotating 
agency regulations with the related substantive pro- 
visions of statute or treaty and a periodic recodification 
of the rules for deletion of stale or obsolete regulations; 
(6) procedures appropriate for multi- 

proceedings, particularly in the fields of rate- 
making or price regulation; 

(7) procedures and methods for effective participa- 
tion by the public in agency rulemaking proceedings; 

(8) the desirability of a uniform statute for judicial 
proceedings and the adequacy of 
statutory provisions on judicial review; 

(9) promulgation of a single code of rules on those 
subjects which are found acceptable for uniform applica- 
tion among the several agencies; 

(10) the adequacy of agency law libraries and 
their management to improve the efficiency of Govern- 
legal services; 

(11) improvements in the form of agency applica- 
tions, reports or questionnaires of the type which relate 


to agency proceedings; 


especially 
party 


review of agency 


ment 
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Sec. 111. Transrers.—All functions of the Adminis- 
trator of General Services under the Federal Register Act 
44 U.S.C. 301, and the following) including the Federal 
Register Division, its personnel, funds and facilities) are 
hereby transferred to the Office of Federal Administrative 
Practice, and the Federal Register Act is hereby amended 
to change “Administrator of General Services”, “National 
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Archives Establishment’’ and “Administrator” wherever 
they appear in said Act to “Director, Office of Federal 
Administrative Practice”, “Office of Federal Administrative 
Practice” and “Director”, respectively. 
TITLE II-HEARING COMMISSIONERS 

Sec. 201. HEARING CoMMISSIONER  PositTions.—Upon 
the effective date of this title all positions classified by the 
Civil Service Commission as trial examiner positions or hear- 
ing examiner positions under section 11 of the Administra- 
tive Procedure Act are hereby designated hearing commis- 
sioner positions. Within thirty days after this title takes 
effect each agency shall certify to the Director the number 
of such hearing commissioner positions authorized and filled 
as of the date of the passage of this Act. At least annually 
thereafter each agency, after consultation with the Director, 
shall certify to him the number of hearing commissioner 
positions deemed necessary for the efficient conduct of the 
agency's proceedings and such number, to the extent that 


[page 11] 
appropriations are available therefor, shall constitute the 
authorized hearing commissioner positions of the agency. 

Sec. 202. INCUMBENTS.—Any person who, on the date 
of the passage of this Act, holds a position of trial examiner 
or hearing examiner under section 11 of the Administrative 
Procedure Act, if a citizen of the United States and a mem- 
ber of the bar of a State, Territory or the District of 
Columbia, shall become a hearing commissioner under this 
Act and shall be continued in office on assignment to the 
agency in which then employed. 

Src. 203. APPOINTMENT AND ASSIGNMENT. —The 
Director from time to time shall appoint qualified hearing 
commissioners, upon consultation with the agency concerned, 
and assign them to authorized hearing commissioner posi- 
tions of the several agencies. Such assignments shall be 
on a continuing basis subject only to reassignment by the 
Director as efficiency of operations or the needs of the service 
may require. The Director may designate a selection com- 
mittee to recruit, examine, and recommend appointment of 
persons found eligible and qualified for appointment to hear- 
ing commissioner positions. For each agency to which more 
than one hearing commissioner is assigned, the Director, 
in consultation with the agency, shall designate one of them 
to serve as chief hearing commissioner for a term of one year. 

Sec. 204. Quatirications.—The director shall  de- 

[page 12] 
termine the qualifications of persons for hearing commis- 
sioner appointment which shall include (1) United States 
citizenship, (2) membership in good standing of the bar 
for not less than seven years of a State, Territory or the 
District of Columbia, (3) capacity and experience to assure 
that high competence, impartiality, diligence, and independ- 
ence of judgment essential to a proper discharge of the 
function of hearing commissioner, including the ability to 
preside at and control hearings with firmness and fairness, 
to determine the admissibility of evidence, to interpret and 
apply legal authorities and precedents, to arrive at decisions 
objectively and on the basis of law and evidence, and to 
write with clarity and conciseness. 

Sec. 205. Tenure.—Hearing comissioners shall serve 
during good behavior and may not be separated or fur- 
loughed in a reduction in force by the agency to which 
assigned except upon the express authorization of an Act 
of Congress or by approval of the Director. The Director 
by regulation shall prescribe procedures for reductions in 
force and the further functioning of hearing commissioners 
affected thereby. 

SEc. 206. COMPENSATION AND RETIREMEN’T.— (a) 
Hearing commissioners shall receive compensation at the 
effective rate of grade GS-18, in accordance with the Classi- 
fication Act of 1949, as amended by the Federal Executive 
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Pay Act of 1956. The provisions of the Performance Rating 
Act of 1950, as amended, shall not be applicable to hearing 
commissioners. 

(b) Hearing commissioners shall be subject to retire- 
ment as provided in the Civil Service Retirement Act of 
May 29, 1940, as amended, and as further amended by the 
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Federal Executive Pay Act of 1956 
854, 70 Stat. 743). 

Sec. 207. SusrpENSION AND REMOVAL.— (a) Hearing 
commissioners may be suspended or removed by the Director, 
on his own motion or on complaint, for good cause established 
and determined by him after opportunity for hearing, con- 
ducted in compliance with such procedures as the Director 
shall by regulation prescribe in accordance with the Adminis- 
trative Procedure Act or successor statute. The hearing 
shall be private unless the hearing commissioner affected 
requests that it be public. 

(b) The suspension or removal of any hearing com- 
missioner ordered under subsection (a) hereof shall be 
subject to judicial review upon appropriate petition therefor 
under section 10 of the Administrative Procedure Act or 
successor statute. 

Sec. 208. FAcititres AND Services.—The Director 
shall make general or special recommendations as necessary 
with regard to the needs of hearing commissioners for office 

[page 14] 
space, secretarial assistance, library facilities, hearing rooms 
including field hearing rooms and other services or facilities 
to be provided by each agency. 

Sec. 209. Temporary Positions.—The Director, with 
in the limits of available appropriations to the Office therefor, 
is authorized to establish hearing commissioner positions 
within the Office for the purpose of providing temporary 
assignments, employment continuity in cases of transfers 
or reductions in force or to meet any special needs of the 
agencies. Hearing commissioners holding such positions by 
reason of reduction in force shall insofar as feasible be as- 
signed to vacancies prior to new appointments under section 
203 of this title. 

Sec. 210. Fiecp Hearincs.—-To facilitate the conduct 
of hearings at places of mutual convenience to the agency 
and to other parties in the field, the Director shall assist 
the agencies in coordinating the scheduling and assignment 
of hearings to be held outside of the District of Columbia. 

Sec. 211. Duties AND ASSIGNMENT OF CASES.— (a) 
The duties and powers of hearing commissioners shall be 
those specified in the Administrative Procedure Act or simi 
lar successor statute and such similar duties or powers as 
may be further detailed in any particular statute. Hearing 
commissioners shall perform no duties inconsistent with their 
duties and responsibilities as hearing commissioners. Each 

[page 15] 
agency upon consultation with the Director shall adopt regu- 
lations for the systematic assignment of cases among hearing 
commissioners. 

(b) Except where otherwise provided by statute or by 
regulations of the Director, the hearing commissioner who 
presides at a proceeding shall make and file an initial decision 
which within the time provided shall become the decision of 
the agency in the absence of an appeal before the agency 
upon its motion or upon the filing of exception by a party. 


(title IV, 


Public Law 


Sec. 212. Transrers.—All functions vested in the Civil 
Service Commission under section 11 of the Administrative 
Procedure Act (5 U.S.C. 1010), are hereby transferred 


to the Office of Federal Administrative Practice to be admin- 
istered by the Director to the extent not inconsistent with 
this Act, and wherever the term “examiner”, “trial exam- 
iner”, or “hearing officer’, other than agency member, is 
used in the Administrative Procedure Act it shall hereafter 
be interpreted to mean hearing commissioner under this 
title II. 

Sec. 213. OTHER HEARING OFFICER POSITIONS.— 
Within one year after the effective date of this Act, the 
Director shall submit a special report to the Congress on the 
subject of extending the coverage of this title II to hearing 
officer positions other than those referred to in section 201, 
including the position of special inquiry officers of the Immi- 

[page 16] 
gration and Naturalization Service, the position of examiner 
of interference in the Patent Office or other hearing officer 
position in any agency which has functions or duties similar 
to those of hearing commissioners. 
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TITLE 





III-LEGAL CAREER SERVICE 
SHORT TITLE 

Sec. 301. This title may be cited as the “Legal Career 

Service Act”. 


DEFINITIONS 


Sec. 302. For the purpose of this title, the following 
definitions shall apply— 
(a) Lecat Funcrions.—“Legal functions” shall in 


clude, but shall not be limited to, the giving of legal advice 
or counsel, the drafting or interpretation of legal instruments 
or legislation, and legal representation in adversary or other 
proceedings before courts or administrative agencies. 

(b) GENERAL REGISTER.—‘‘General register” _— shall 
mean a register composed of applicants for legal positions 
in the Government. 

(c) SpeciAL Recister.—‘Special register” shall mean 
a register of career attorneys who, after the effective date 
of this title, have been separated from Government service 
in the course of a reduction in force. 

(dq) CHrer Lecat Orricer.—“Chief legal officer” 
shall mean the Solicitor, General Counsel, or person in the 

[page 17] 
equivalent position in an agency, including the General 
Counsel in the snilitary departments; and in the case of the 
Department of Justice, it shall refer to the Attorney General 
or his designee. 

ESTABLISHMENT OF LEGAL CAREER SERVICE 
Sec. 303. (a) EsTABLISHMENT.—In order to promote 

efficiency and economy in the Government, to establish and 
foster the development of a legal career service in the Gov- 
ernment, to facilitate the recruitment, employment, and 
retention of lawyers of outstanding character and ability in 
the legal career service, and to assure the performance of 
the legal work of the Government in accordance with high 
professional standards, a legal career service is hereby es- 
tablished in the Government. The legal career service shall 
include all civilian attorney positions in the Government, 
except those described in section 309 (a) of this title. 

(b) Duties oF Director.—In the administration of 
this title, the Director shall— 

(1) establish and maintain uniform standards and 
procedures for qualifying and classifying applicants for 
attorney positions, taking due account of education, ex- 
perience, professional competence, character, and other 
relevant factors, based upon such examining procedures 
which, to the fullest extent practical, shall include per- 
sonal interview, as he may consider appropriate; 

[page 18] 

(2) establish and operate a recruitment program 
designed to bring superior law school graduates and 
experienced attorneys from ail sections of the United 
States, its Territories and possessions, into the legal 
career service; 

(3) establish and maintain a general register of 
qualified applicants for all grades of attorney positions; 

(4) establish standards and procedures for ap- 
pointments to attorney positions of attorneys not on the 
general register when emergency or unusual situations 
justify such appointments, subject to the provisions of 
section 307 (e) of this title; 

(5) establish, maintain, and make available to any 
agency which has a vacant attorney position a special 
register of career Govei!\ment attorneys who have been 
separated from their former positions through reduction 
in force, who shall receive first consideration for any 
vacant attorney positions for which they are qualified; 

(6) make available to any agency, which has a 
vacant attorney position for which there is no attorney 
qualified and available on the special register, the list 
of applicants on the general register who are qualified 
for such position, together with all relevant data relating 
to their experience, aptitudes, and stated preferences 
for employment; 

[page 19] 

(7) establish minimum standards and procedures 
for promotion of attorneys in the legal career service 
based upon such factors as the meritorious performance 
of professional duties, professional and administrative 
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responsibilities, and length of satisfactory service; 

(8) establish procedures for the transfer of at- 
torneys from an attorney position in one agency to an 
attorney position in another agency and assist indi- 
vidual attorneys who may desire such transfers, when 
in the best interests of the Government; 

(9) establish and maintain uniform standards and 
procedures which shall be followed by the agencies in 
classifying their attorney section 305 
of this title; 


positions under 

(10) establish and maintain uniform standards and 
procedures for dismissal of attorneys under the provisions 
vf section 306 of this title; 

(11) establish and maintain uniform standards and 
procedures to insure that the separation of attorneys 
in the course of a reduction in force shall be based upon 
quality of performance of professional duties, nature 
of work performed, years of Government service (in- 
cluding service in the Armed Forces), character, age. 
and other relevant factors; 

(12) from time to time, evaluate the operation of 

[page 20] 
career service in the Government, and make 
such recommendations relating thereto to the chief legal 
officer or the head of an agency, to the President, or to 


the Congress, as may be appropriate in the circum- 
stances; 


the legal 


(13) designate, or remove the designation of, 
attorney positions in the Government in accordance with 
section 304 of this title; 

(14) when feasible, assist agencies in preparing job 
training programs for attorneys; 

(15) assist attorneys in locating those attorney 
positions for which they have the greatest aptitude and 
preference; 

(16) designate attorney positions which shall not be 
subject to the professional supervision of the chief legal 
officer of the agency in which the position is located; 

(17) promulgate regulations and orders to effec- 
tuate the provisions of this title; and 

(18) take other appropriate action to carry into 
effect the foregoing enumeration of duties and functions, 
and the purposes of this title. 

(C) DUTIES OF CHIEF LEGAL OFFICERS 
(1) All persons occupying attorney positions, except 
those excluded by the provisions of paragraph (3) of this 
subsection, shall be under the professional supervision of the 
[page 21) 
chief legal officer of the agency in which they are employed. 

The employment, assignment, promotion, separation in the 

course of a reduction-in-force, and dismissal of such attor- 

neys shall be effectuated by, or subject to the approval of, 
the chief legal officer concerned. The employment, pro- 
motion, separation in the course of a reduction-in-force, and 
dismissal of attorneys shall be accomplished in accordance 
with the standards and procedures prescribed by the Director 
in accordance with subsection (b) of this section. In car- 
rying out their duties hereunder, the chief legal officers shall 
work in close cooperation with the Director and shall utilize 
the services and assistance of the Director to the fullest 
extent practicable. 

(2) The chief legal officer of an agency may appoint 

a legal personnel committee (“civilian legal personnel com- 

mittees” in the case of Defense and Military Departments) 

composed of attorneys on the legal staff of the agency desig- 
nated by him to advise in the coordination and application 
of the requirements of this title III and to facilitate imple- 
mentation of policies or regulations formulated by the Direc- 
tor or the agency pertaining to legal services of the agency. 
(3) The provisions of paragraph (1) of this subsection 
shall not apply to legal assistants to agency members or 
the heads of agencies, to attorneys occupying positions on 
independent review staffs, legal personnel otherwise exempt 
[page 22] 
by statute or this title III, and persons occupying attorney 
positions which are specifically exempt by the Director. 


(Continued on page 468) 


May, 1957 * Vol. 43 429 


























Your Help Is Needed: 


The Jenkins-Keogh Fight Can Be Won 







by F. Joseph Donohue + Chairman of the Association’s Committee on Retirement Benefits and 


While President Eisenhower was 
speaking at his press conference 
April 3, Under Secretary of the 
Treasury W. Randolph Burgess told 
the Senate Finance Committee the 
budget could be substantially cut 
and taxes could be reduced next 
year. Burgess said the budget could 
be cut by two or three billion dollars. 

Speaker of the House Sam Ray- 
burn, commenting on the President's 
tax statement, said, “We're going to 
make some reviews. Whether we will 
act or not this year, I don’t know. If 
there is a tax cut, Congress will 
make it—and it’s a Democratic Con- 
gress.” 

These statements coming at the 
time when the combined voices of 
self-employed citizens all through 
the United States are mounting a 
demand for enactment of the long- 
overdue Jenkins-Keogh Bill, hold 
out the hope that the principle of 
tax deferment for individual retire- 
ment savings now can be realized. 

This is the considered opinion of 
those of us who are working for the 
American Thrift Assembly on_ be- 
half of fair tax legislation that will 
give the self-employed the opportu- 
nity to save a small part of their own 
money for their own retirement—for 
family and old age—before taxes 
take most of what they earn. The 
American Thrift Assembly was in- 
corporated early in 1957 in the Dis- 
trict of Columbia to pool the lead- 
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National Chairman of the American Thrift Assembly, Inc. 





ership of a number of national 
associations whose members work for 
themselves and thus are ineligible— 
under present tax laws—to set up 
individual retirement programs sim- 
ilar to tax-sheltered pension plans 
available to those who work for oth- 
ers. 

These spokesmen include the fol- 
lowing officers of American Thrift 
Assembly, Inc.: John C. Williamson, 
a realtor, Vice Chairman; Morris B. 
Harriton, a certified public account- 
ant, Treasurer; Lucius S. Smith III, 
a public relations consultant, Secre- 
tary; Ralph E. Becker, a_ lawyer, 
Counsel; and the following members 
of the Board of Directors: Floyd W. 
Pillars, surgeon; William M. 
Black, managing partner of a lead- 
ing firm of certified public account- 
ants; Leon Chatelain, Jr., architect; 
David B. Allman, President-Elect of 
the American Medical Association; 
Lester H. Sugarman, Doctor of Op- 


oral 


tometry; William J. Barnes, a patent 
lawyer; Brigadier General W. O. 
Kester; H. Walter Graves, realtor; 
George H. Frates, druggist; Carl R. 
Staiger, tax accountant; Neva B. 
Talley, lawyer; John C. Davis, ex- 
ecutive director of National Small 
Businessmen’s Association; and R. C. 
Vogt, a professional engineer. 
Altogether, we represent and 
speak for the following associations: 
of Medical 
Association, 


American Association 


Clinics, American Bar 


American College of Radiology, 
American Dental Association, Amer- 
ican Institute of Accountants, Amer- 
ican Institute of Architects, Ameri- 
can Medical 
Optometric Association, 


Association, American 
American 
American 
Society of Composers, Authors and 
Publishers, American Veterinary 
Medical Association, Artist’s Man- 
agers Guild, Authors League, Mari- 
time Law Association of the United 
States, National Association of Real 
Estate Boards, National Association 
of Retail Druggists, National Asso- 


Patent Law Association, 


ciation of Women Lawyers, National 
Funeral Directors Association, Na- 
tional Small Businessmen’s Associa- 
tion, National Society of Profession- 
al Engineers, National Society of 
Public Accountants, National Asso- 
of Tax Accountants, and 
more than 1500 regional, state and 


ciation 


local associations and societies. 

Of course, it ought to be pointed 
out that 
continue to doubt that we can push 
the Jenkins-Keogh Bill through Con 
gress this year. They point out: (1) 


there are observers who 


The administration continues to be 
reluctant about the bill. While it is 
true that President Eisenhower has 
given verbal support to the idea of 
tax equity for the self-employed, he 
apparently has been reluctant to op- 
pose Secretary Humphrey’s consid- 
ered judgment that the bill, if en- 


acted, would cost the Government an 
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estimated one hundred to two hun- 
dred million dollars a year in rev- 
enue. (2) 
with many politically powerful ele- 


The bill is unpopular 


ments. From the start, it has been 
called a “Rich Man’s Bill” and the 
label has stuck, even though the ma- 
jor beneficiaries would actually be 
millions of small businessmen and 
their families. 

Despite such admitted handicaps, 
optimism is running high at 1025 
Connecticut Avenue, Washington, 
D.C., where A.T.A. is leaving no 
stone unturned in its all-out cam- 
paign to win support. 

Most lawyers now are generally 
familiar with the provisions of H.R. 
9 and 10, as introduced in the House 
this session. Briefly, the Jenkins- 
Keogh Bill would permit any per- 
son who has self-employment in- 
come to put part of his earnings 
before taxes into a retirement fund. 
Maximum 


permissible deduction: 


ten per cent of your annual net 
earnings from self-employment, up 
to a limit of $5000. Total amount 
you could deduct over your lifetime: 
$100,000.00. If you are an older law- 
yer, with less time to accumulate a 
retirement fund, the bill would al- 
low you to set aside more than the 
prescribed 10 per cent a year. You 
have a wide choice of investments. 
For example, you can arrange your 
own retirement plan or you can join 
one arranged by a bar association. 
Any such plan would have to be ad 
ministered by a bank or insurance 
company, which would invest your 
savings in securities, the earnings of 


The Jenkins-Keogh Fight Can Be Won 


which would not be taxed, but would 
be re-invested for you automatically. 
One of the biggest improvements 


in the 1957 bill is that you are per- 


mitted to invest in life insurance. 
You could let your present life poli- 
cies constitute your retirement plan. 
Or you could buy new insurance for 
this purpose. 

Few lawyers realize how much of a 
tax advantage employed persons 
now enjoy over self-employed in the 
matter of retirement savings. A fi- 
editor of the New York 
Times recently pointed up the dif- 


nancial 


ference by means of the following 
comparison: 
Suppose a 40-year-old married 
man with two children wants a re- 
tirement plan that will let him re- 
tire at 65 on about 36 per cent of his 
present $10,000 income. To guaran- 
tee him that much retirement in- 
come for life, an insurance company 
has to charge a $1,600 annual pre- 
mium for the next twenty-five years. 
If the man is employed, the ac- 
tual cost of such a plan to his em- 
ployer (who can deduct such annual 
premiums before paying taxes)  to- 
$19,000 


twenty-five years. Jf a man is self- 


tals only about over the 
employed, he can’t deduct his an- 
nual premiums before taxes; so he 
has to earn $2,050 in order to have 
$1600 of after-tax money for his pre- 
mium. His actual cost for the twen- 
ty-five years will total 
$51,000. 


The difference between the two 


more than 


totals is a whopping $32,000. That is 
how much a self-employed man is 


penalized if he earns $10,000 a year. 
If he earns more, the inequity be- 
comes even greater. For example, a 
salaried person whose income is §25,- 
000, would find the above program 
would cost his employer a total of 
$48,000. Its cost to a self-employed 
man with the same income, $152,000, 
is more than the typical self-em- 
ployed man could hope to get back 
in retirement benefits. For, at 65, he 
would have a life expectancy of fif- 
teen years, and if he lived just that 
long he would get retirement bene- 
fits totalling only $135,000. 

This is the sort of inequity the 
Jenkins-Keogh Bill is designed to 
correct. 

Will tax 
ployed savings cause the Treasury 


deferment for self-em- 


Department to lose money? Esti- 
mates vary, but it seems unlikely that 
tax deferrals would exceed 100 mil- 
lion dollars in revenue in the first 
year. Actually, it seems reasonable to 
believe that the Treasury ought 
to back the Jenkins-Keogh on its 
merits, for three reasons: (1) Its 
deflationary impact. Long-term sav- 
ings on the order suggested by 100 
million dollars in taxes would re- 
pressures. (2) 
New capital for sources of produc- 


duce inflationary 
tion. The volume of these savings 
(invested in trust, insurance, bonds 
etc.) would increase the supply of 
hence 
creating new tax 
revenues. (3) Tax paid on withdraw- 
als. Income taxes ultimately are paid 


investment capital, 


ductivity—thus 


pro- 


when savings are taken down at re- 
tirement age. 
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Signed Articles 

As one object of the American Bar Association Journal is to 
afford a forum for the free expression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters 
may be presented, the editors of the Journal assume no re- 
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to the extent of expressing the view, by the fact of publica- 
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No Peace Without Justice 

It is quite generally agreed that peace in the world, 
so eagerly sought, so earnestly desired, must be a just 
peace. A peace without justice, one that does not com- 
prehend within its terms some guaranty of just treat- 
ment, of fairness, of the liberty and freedom of those af- 
fected, is thought to be no real peace in the true sense 
of the word. It is too likely to contain the seeds of new 
strife and destruction. Yet, with all its attendant suffer- 
ing and horror war may not always be avoided. If the 
alternative is degradation, loss of liberty, virtual slavery 
in fact, imposed by the evil genius of brutal dictator- 
ship—under such circumstances we have never hesitated 
to choose war and never shall. 

But war is a terrible, unspeakable scourge of the hu- 
man race. Any experiment offering a reasonable possi- 
bility of minimizing the chance of war must be given a 
fair trial. This was justification for the establishment of 
the League of Nations and today sets up the framework 
to which we may attach the beginnings of the hopes we 
would build of peace to come, through the instrumen- 
tality of the United Nations. Perhaps the League was 
destined to fail in its great objective to keep the peace 
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for want of adequate provision for the enforcement of 
its edicts. We begin to see some evidence that this de- 
fect may be corrected in the conduct of the affairs of the 
United Nations. 

Our great nation is looked to by the rest of the world 
to take the lead in trying to find some way, with honor, 
to avoid war. We must face the problem with a combin- 
ation of idealistic approach and practical considera- 
tions. We must be in a measure selfish enough to build 
for ourselves the strength so necessary if we are to 
maintain our position and command the continuing 
sympathetic attention of other nations to the idealistic 
dloctrines we preach. Our hope of success rests upon our 
ability to persuade others that real peace cannot be 
achieved except it be founded upon the law—the law 
in all its constituent parts, comprehending as they do 
the principles of equity and good conscience, ethical 
standards and good morals. Without this there can be 
no justice and without justice under the law, no lasting 
peace. To labor for the achievement of this greatest of 
all objectives, dependent as this is upon the law, none 
is under greater obligation than the organized Bar. We 
have accomplished much but not yet enough. 

One, formerly high in our councils, said during the 
early days of World War I: 

Universal peace will come ultimately, probably as an 
evolution, but these processes are eternal. They cannot be 
hurried. This does not mean that each of us should not do 
all that he can to secure the accomplishment of his ideals, 
but that when we have done this, we must leave these 
issues to time and not, with a fretful impatience, complain 
because the regeneration of the World is not immediately 
accomplished. I hope there is more goodness than wicked- 
ness in it, and if there is, then I think out of all this ter- 
rible conflict, hideous brutality and cruelty, and out of this 
struggle of hate and savagery we shall ultimately emerge in 
some way perhaps the better for it. 

In our struggles for peace we must be possessed of 
infinite patience, unshakable determination and great 
courage. 

The subject is treated thoughtfully and forcefully in 
an article in this issue by Henry R. Luce, Editor-in- 
Chief of Time, Life and Fortune. 





Editor to Readers 








The Journat belongs to the members of the Ameri- 
can Bar Association, and it is the aim of the Board of 
Editors to make it as useful, interesting, and attractive 
as possible to those members. By way of testing how well 
the JOURNAL is serving its owners, the Board last fall 
decided to conduct a survey among our readers. 

Among the records of the Association’s membership 
department are about three hundred trays containing 
addressograph plates for all members. Ten thousand 
names were selected by taking about thirty-three from 
the front of each tray. This seemed to give us a fair 
cross section of the total membership. To each of those 
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selected we sent a questionnaire. More than 2700 re 
sponded, but only 2599 in time to be tabulated, for it 


was necessary to fix a cut-off date. 


A tabulation of the questions and answers follows, 
the figures indicating the size of the community from 


which the replies came: 


A. What is your opinion of the JouRNAL? 





Over 25,000 to Under 
500,000 500,000 25,000 ToTaAL 
Excellent 285 286 252 823 
Good 519 414 369 1302 
Fair 153 108 66 327 
Poor 5 12 ll 28 
No reply 31 45 43 119 
993 865 741 2599 


B. What types of articles in the JoURNAL 


interest you? 


Over 
500,000 500,000 25,000 ToTaL 


,000 to Under 


| 
rau 


$29, 
50%, 
13% 
1% 
4% 


100% 





Biographical sketches 

Articles dealing with 
the law of special 
subjects designed to 
be useful to you in 
your law practice 

Articles dealing with 
the history and philos- 
ophy of the law 

Articles concerning the 
United Nations, inter- 
national law, etc. 

Articles on law office 
organization 

Editorials 

Articles on legal edu- 
cation and admission 
to the Bar 

Other 


Over 25,000 to Under 


281 


841 


514 


255 


$28 


993 


148 


77 


239 


436 


150 
368 


200 


136 


77 


204 


676 


351 


106 


317 


176 


85 
54 


724 


LY 


99 l ¢ 


1301 


51] 
1013 
599 


369 
208 


500,000 500,000 25,000 Forar 





C. Departmental Features 
1. Do you like these featu 
Yes 
No 
No Reply 


2. Preference as to features 
Books for Lawyers 
Views of Our Readers 
What’s New in the 

Law 
Review of Supreme 
Court Decisions 


Practicing Lawyer's 
Guide to the Current 
Law Magazines 


res? 


974 
5 


14 


681 
532 


881 


861 


586 


847 
10 


865 


562 
464 


468 


~I 
rn 
no 


— 
> Or 


~J 
—_ 
ne 


461 
363 


643 


585 


333 


1704 
1359 


2294 


2161 


1387 


l. 


) 


to Readers 











Bar Activities 427 377 284 1088 
Tax Notes 649 531 452 1632 
Our Younger Lawyers 386 337 252 975 
The President's Page 381 326 234 941 
Department of 
Legislation 504 391 284 1179 
Activities of Sections 
and Committees 370 305 201 876 
Over 25,000 to Under 
500,000 500,000 25,000 Total % 
LD. Cover Illustrations: 
Do you like the 
present series of 
covers (line draw- 
ings of great law- 
yers and law givers) ? 
Yes 753 669 592 2014 78% 
No 181 135 108 424 16% 
No Reply 59 61 41 161 6% 
3 Be «67 «63599 «T00m, 
lype of cover 
preferred 
Portraits of 
individuals 49 47 40 136 
Pictures of 
buildings 23 7 9 39 
Covers without 
pictures 55 42 26 123 
Other 54 39 33 126 
Over 25,000 to Under 
500,000 500,000 25,000 Tora 
E. Articles Useful in Practicing Law 
What types of articles are most 
useful to you in your law practice? 
Administrative law and 
procedure 486 397 285 1168 
Tax law 622 552 465 1639 
Patent, trademark and 
copyright law 317 228 154 699 
Corporation, banking and 
mercantile law 616 529 355 1500 
Mineral and oil law 303 272 274 849 
Real property, estate and 
trust law 637 624 583 1844 
Trial practice, evidence, 
etc. 614 621 573 1808 
Appellate procedure and 
practice 461 431 $23 §=1215 
Antitrust and “unfair 
trade” law 411 266 157 834 
Law office organization, 
etc. 420 428 376 1224 
International law 267 218 147 632 
Criminal law and 
procedure 302 331 358 991 
Other 156 141 74 371 
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Over 25,000 to Under 


500,000 500,000 25,000 ‘Torat 





F. Do you think the JOURNAL should be 
continued substantially as it is at 
present? 

Yes 718 627 548 

No 147 122 93 362 

No Reply 128 116 100 344 
03 «686507 


1893 73% 
14%, 
13% 
2599 100%, 


Did King John Sign the Charter? 


A rather cursory examination of Green, Hume, Lar- 
ned, Britannica, Century and Chambers, left us in some 
doubt as to how Magna Charta was executed. Further 
inquiry in our behalf resulted in receipt of this lette: 
which we thought might be of some interest to our 
readers in view of the forthcoming exercises at Runny- 
mede: 

King John did not sign Magna Carta, but is thought to 
have signified his assent to its provisions by having an im 
pression of his Great Seal attached to the draft version 
known as the Articles of the Barons at Runnymede, 15th 
June 1215. This document is preserved in the British Mu 


seum (Add. MS 4838) together with the seal which became 
detached probably in the 19th century. The seal had the 
same significance as a signature would have today, since it 
became customary only in the 15th century to authenticate 
documents by an autograph signature. No signature of an 
English king is in fact known earlier than that of Richard I] 
in 1389 (see V. H. Galbraith, “The literacy of the medieval 
English kings” in Proceedings of the British Academy, 
vol. XXI). 

A revised version of Magna Carta was subsequently sent 
to the sheriff of each county and of this there were probably 
originally about 40 copies, each similarly bearing the Great 
Seal. Two copies of this final version are also in the British 
Museum (Cott. Ch. xiii. 3la and Cott. MS Augustus ii, 
106) and two others are preserved at Lincoln and Salisbury 
Cathedrals respectively. 

The standard work on the subject is W. S. Mackechnie, 
Magna Carta 2nd edn, Glasgow, J. Maclehose & Sons, 1914, 
now supplemented by A. J. Collins, “The documents of the 
Great Charter 1215” in Proceedings of the British Academy, 
vol. XXXIV. A short account is given in Sidney Painter, 
“The reign of King John,” Baltimore, the Johns Hopkins 
Press, 1949, pp. 311-328. 

Yours faithfully, 
Paut D. A. Harvey 
Assistant Keeper 
The British Museum 
Department of Manuscripts 


Regional ‘Traffic Court Conference 


To Be Held at Fordham June 3-7 








Traffic court judges, prosecutors 


and other court personnel in cities 
from all states east of the Mississippi, 
the District of Columbia and all cities 
of over 50,000 population are being 
invited to participate in a five-day 
regional traffic court conference to 
be held the week of June 3 at the 
campus of Fordham University in 
New York City under the joint spon- 
sorship of the American Bar Asso- 
the New York State Bar 
Association and the Fordham Univer- 
sity School of Law. 


ciation, 


The purpose of the conference is 
to acquaint court officials with im- 
proved procedures in handling traffic 
violations. Experts in various traffic 


law enforcement fields will speak. 
The conference is, in effect, a short 
course in traffic law enforcement 
methods for judges, justices of the 
peace, prosecutors, court clerks and 
attorneys. 

David F. Maxwell, President of the 
American Bar Association, pointed 
out that, “More than twenty million 
trafic violations were recorded in 
1956, which placed a heavy burden 
upon existing facilities for the ad- 
ministration of traffic court justice”, 
and he added: 

“It is the purpose of the Traffic 
Court Program Committee to plan 
for the future so that every citizen 


appearing in the traffic court may be 
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assured a just trial with dignity and 
dispatch.” 

Chis is the third in a series of five 
such regional conferences to be held 
this year in various regions of the 
country. The American Bar Associa- 
tion Traffic Court Program carries 
on a continuing program designed to 
improve standards of traffic law en- 
forcement and court administration. 

The last three days of the confer- 
ence will also be the third annual 
New York State Traffic Court Con- 
ference. 

Further information will be fur- 
nished by the Director of the Traffic 
Court Program of the American Bat 
1155 East 60th Street, 
Chicago 37, Illinois. 


Association, 





American Bar Association: 


Program for the EKightieth Annual Meeting 


New York 
The Assembly 
First Session Monday, July 15, 10:00 a.m. 
Grand Ballroom, The Waldorf-Astoria 
The President presiding 
Call To Order 
Invocation, His Eminence Francis Cardinal Spellman 
Addresses of Welcome: 
Jacob J. Javits, 
United States Senator from New York 
Robert F. Wagner, 
Mayor of the City of New York 
Response, John D. Randall, Cedar Rapids, Iowa 
Introduction of Distinguished Guests 
Nomination and Election of Assembly Delegates To 
Fill Vacancies 
Nomination of Five Assembly 
Year Terms 
Annual Address of the President: 
“The Legal Profession in the Public Eye” 
Presentation of Awards of Merit to Bar Associations 
Presentation of Awards of Merit to Cities Showing 
Greatest Improvement in Traffic Courts 


Delegates for Three- 


Presentation of Resolutions 
Sixteenth Annual Meeting of the American Bar Asso- 


ciation Endowment, Carl B. Rix, President, Milwau- 


kee, Wisconsin 
SECOND SESSION 
ANNUAL DINNER 
Honoring the Judiciary 


The Annual Dinner of the American Bar Association 
jointly with 
The Section of Judicial Administration 


Monday, July 15, 7:30 p.m. 
Grand Ballroom, The Waldorf-Astoria 
David F. Maxwell, 
President of the American Bar Association, 
and 
Elwyn Thomas, 
Chairman of the Section of Judicial Administration, 

jointly presiding 


Invocation 
Address by 
His Excellency Sir Harold Caccia, K.C.M.G., British 
Ambassador to the United States 
(Additional speaker to be announced.) 
THIRD SESSION 
Tuesday, July 16, 10:00 a.m. 
Grand Ballroom, The Waldorf-Astoria 
The President presiding 
Invocation 
Presentation of Ross Bequest Award for 1957 
Address by 
E. C. Leslie, Q.C., President of The Canadian Bar 
Association, “Happy Pilgrimage”’ 
Consideration of Amendments to Constitution and By- 
Laws 
Report of Committee on Resolutions, LeDoux R. Pro- 
vosty, Chairman, Alexandria, Louisiana 


London 
The Assembly 
FOURTH SESSION 
Wednesday, July 24, 11:00 a.m. 
Westminster Hall 


Introduction by 

H.M. Attorney General 

The President of The Law Society 
Address of Welcome by 

The Lord High Chancellor of Great Britain 
Responses by 

The Chief Justice of the United States 

The Attorney General of the United States 

The President of the American Bar Association 
(Prior to the Assembly, church services will be held at 
Westminster Abbey and Westminster Cathedral at 10:00 
A.M.) 

Fir TH SESSION 
Friday, July 26, 2:00 p.m. 
Royal Festival Hall 
The President of the American Bar Association 
presiding 

Introduction of The Prime Minister by John Hay 

Whitney, American Ambassador to Great Britain 
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Address by 
The Prime Minister, The Right Honorable Harold 
Macmillan, M.P. 


S1XTH SESSION 
Sunday, July 28, 4:00 p.m. 
Ceremony at Runnymede 


Egham in the County of Surrey 
Commemorating Magna Charta 
Unveiling a monument at Runnymede 


The President of the American Bar Association 
presiding 


Invocation 
Addresses by 
E. Smythe Gambrell, Immediate Past President of the 
American Bar Association 
The Right Honorable Lord Evershed, Master of the 
Rolls 
Charles S$. Rhyne, Chairman of the House of Dele- 
gates of the American Bar Association 
The Right Honorable Sir Hartley Shawcross, 
Q.C., M.P., Chairman, The General Council of the 
Bar of England and Wales 


SEVENTH SESSION 
Tuesday, July 30, 10:00 a.m. 
Lancaster Room, Savoy Hotel 
(Immediately following adjournment of the final 
session of the House of Delegates) 


The President presiding 
New York 


House of Delegates 


The House of Delegates will hold three meetings in 
the Sert Room of The Waldorf-Astoria, at 2:00 P.M. 
Monday, July 15, Tuesday morning upon adjourn- 
ment of the Assembly session, and 2:00 p.m. Tuesday 
afternoon, July 16. 


London 


House of Delegates 


The House of Delegates will meet in the Lancaster 
Room of the Savoy Hotel, on Thursday, July 25; Fri- 
day, July 26; Tuesday, July 30, at 10:00 a.m. each day. 


London 
Joint Committee Sessions 
Thursday, July 25, 10:00 a.m. 
Niblett Hall 
Joint Committee Session, English and United States 
Lawyers 
Subject: “Probate Law—Estate Planning and 
Taxes” 
English Speakers 
(Names to be announced later.) 
American Speakers 
A. James Casner, Professor of Law, Harvard Uni- 
versity Law School, Cambridge, Massachusetts 
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Harry B. Sutter, formerly Special Attorney, Office 
of Solicitor of Internal Revenue, Chicago, IIli- 
nois 


Old Hall, Lincoln’s Inn 
Joint Committee Session, English and United States 
Lawyers 
Subject: “Publicity Attendant upon Trials” 
English Speakers 
(Names to be announced later.) 
American Speakers 
Elisha Hanson, Member of the American Bar As- 
sociation’s Committee on Public Relations and 
General Counsel for the American Newspaper 
Publisher's Association, Washington, D.C. 
Richard P. Tinkham, Chairman, American Bar 
Association's Committee on Public Relations, 
and formerly a member of the American Bar 
Association’s Board of Governors, Hammond, 
Indiana 


Friday, July 26, 10:00 a.m. 
Niblett Hall 
Joint Committee Session, English and United States 
Lawyers 
Subject: “Negligence—A Comparative Review of 
the Effect of Contributory Negligence in Eng- 
land and the United States” 
English Speakers 
(Names to be announced later.) 
American Speakers 
Lewis F. Powell, Richmond, Virginia 
Dr. William L. Prosser, Dean of the School of 
Law, University of California, Berkeley, Cali- 
fornia 


Old Hall, Lincoln’s Inn 
Joint Committee Session, English and United States 
Lawyers 
Subject: “Use of the Jury in England and the 
United States” 
English Speakers 
(Names to be announced later.) 
American Speakers 
Joseph A. Ball, President of the State Bar of Cali- 
fornia, Los Angeles, California 
David W. Peck, Presiding Justice, Supreme Court, 
Appellate Division, First Department, New 
York, New York 


New York 
Section Meetings 

ADMINISTRATIVE LAw will meet at the Waldorf-Astoria 
on July 11, 12 and 13. 

Antitrust Law will meet at the Waldorf-Astoria on 
July 12 and 13. 

Bar Activities will meet at the Waldorf-Astoria on 
July 14 and 15. 

CorPORATION, BANKING AND Business Law will meet 
at the Waldorf-Astoria on July 10 and 11. 
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CRIMINAL Law will meet at the Waldorf-Astoria on 
July 12. 

INSURANCE, NEGLIGENCE AND COMPENSATION LAW will 
meet at the Plaza Hotel on July 7, 8, 9 and 10. 

INTERNATIONAL AND COMPARATIVE LAw will meet at 
the Waldorf-Astoria on July 12. 

JupicIAL ADMINISTRATION will meet at the Waldorf- 
Astoria on July 14 and 15. 

JuNIoR BAR CONFERENCE will meet at the Belmont 
Plaza on July 13, 14, 15 and 16. 

LABOR RELATIONS LAw will meet at the Hotel Roosevelt 
on July 11 and 12. 

LEGAL EDUCATION AND ADMISSIONS TO THE Bar, in joint 
sessions with the NATIONAL CONFERENCE OF Bar Ex- 
AMINERS, will meet at the Waldorf-Astoria on July 13, 
14, 15 and 16. 

MINERAL AND NATURAL Resources LAw will meet at 
the Ambassador Hotel on July 12 and 13. 

MunicipaAL Law will meet at the Hotel Roosevelt on 
July 12 and 13. 

PATENT, TRADEMARK AND CopyriGHT LAw will meet at 
the Biltmore Hotel on July 13, 14, 15 and 16. 

Pustic Utitiry Law’ will meet at the Ambassador 
Hotel on July 11, 12 and 13. 

REAL PROPERTY, PROBATE AND Trust LAw will meet at 
the Waldorf-Astoria on July 11, 12 and 13. 

TAXATION will meet at the Waldorf-Astoria on July 9, 
10, 11, 12 and 13. 


London 
Section Meetings 


ADMINISTRATIVE LAw will meet at the Grosvenor House 
for a morning session on July 26. 

ANTITRUST Law will meet at the Grosvenor House on 
July 25 for a morning session followed by luncheon 
at 12:30 p.m. 

BaR ACTIVITIES, in joint session with The Law Society, 
will meet at the Law Society’s Hall for a morning 
session on July 25. 

CORPORATION, BANKING AND Business Law will meet at 
the Dorchester for an afternoon session on July 25. 
CRIMINAL Law will meet in the Conference Hall, Lon- 
don County Council, for morning sessions on July 
25, 26 and 29, a luncheon to follow the session on 


The Dirksen Amendment 


(Continued from page 424) 
national income. Twenty-four years 


against any conceivable argument 
which could be made against the ut- 
ter necessity of a ceiling on federal 
tax rates? 


ay 


alent to almost one thirty-third of 
later, federal taxes were equivalent the value of the nation’s total out- 
to almost a fifth of the national in- put of goods and services. Twenty- 
come. Does not this fact militate four years later 
jumped to over a sixth. Does not 
this fact prove conclusively the need 


Program for the Eightieth Annual Meeting 


July 29. On Tuesday afternoon, July 30, a tour will 
be made of Scotland Yard and Wormwood Scrubbs. 

INSURANCE, NEGLIGENCE AND COMPENSATION Law will 
meet at Grocers’ Hall for a morning session on July 
25. 

INTERNATIONAL AND COMPARATIVE Law, in joint session 

with the Institute of Advance Legal Studies of the 

University of London, will meet in the Senate House 

at the University of London for a morning session on 

July 25, followed by luncheon at 12:30 p.m. The 

Inter-American Bar Association will hold a reception 

in the River Room at the Savoy Hotel on Thursday 

evening, July 25. 

DICIAL ADMINISTRATION will meet at the Savoy Hotel 

for morning sessions on July 25 and 26, followed by 

a luncheon for federal and state judges at 1:00 P.M. 

on July 26. 

JUNIOR BAR ConFERENCE will meet at the Dorchester on 
July 25 for a morning session, and on July 27 for a 
reception from 5:00 to 7:00 p.m. 

Lasor ReLations Law will meet at Whitehall Court 
for morning sessions on July 25 and 26. A luncheon 
has been scheduled for 1:00 p.m., July 25, following 
the morning session. 

LecAL EpucATION AND ADMISSIONS TO THE Bar will 
meet in the Senate House at the University of Lon- 
don on July 29 for a morning session followed by 
luncheon at 12:30 p.m. 

MiNzERAL AND NATURAL Resources Law will meet at 
the Park Lane Hotel for a morning session on July 
26. 

PATENT, TRADEMARK AND CopyRiGHT Law will meet at 
the Park Lane Hotel for morning sessions on July 
25 and 26. 

Pustic Utitrty Law will meet at the Charing Cross 
Hotel on July 25 for a morning session followed by 
luncheon, and on July 26 for a morning session, and 
reception at 6:00 p.m. at the Dorchester. 

REAL Property, PropaATE AND Trust Law will meet 
at Grosvenor House for a morning session on July 26. 

TAxaTION will meet at the Park Lane Hotel on Thurs- 
day morning, July 25. 

Note: A complete schedule of meetings will appear in 
the Program of the Annual Meeting which will be 
sent to all members about June 15. 


In 1929 federal taxes were equiv- have the worst kind of restrictive 


impact on individual and business 
incentive. 

The American people are totally 
the ratio had unprotected against excessive feder- 
al income tax rates. A ceiling on 
federal income tax rates is the kind 


for a limit on federal tax rates? The of protection which they need and 
present exorbitant federal tax rates require. 
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Books for Lawyers 








J voces AND JURORS: THEIR 
FUNCTIONS, QUALIFICATIONS 
AND SELECTION. By Arthur T. 
Vanderbilt. Boston: The Boston 
University Press. 1956. $3.00. Pages 
76. 


This slim volume, comprising the 
Bacon Lectures on the Constitution 
given by Chief Justice Vanderbilt at 
Boston University in 1954-55, con- 
tains more than many 
books ten size. Using 
scarcely a superfluous word and with 


substance 
times its 


sharp but well-attested criticism, the 
author traces the history of the se- 
lection, qualifications and functions 
of judges and jurors in Britain and 
America. He pleads for improve- 
ment in the caliber of those who ad- 
minister justice. It is admittedly nec- 
essary to have the assistance of the 
intelligently educated layman in or- 
der to accomplish this and the pub- 
lic must understand legal processes 
and institutions, judicial functions, 
and qualifications, and the relation- 
ship between judge and jurors. “The 
law as administered cannot be better 
than the judge who expounds it, the 
jurors who find the facts under the 
instructions of the judge as to the 
law, and the lawyers who try the 
case. Each must fulfill his function 
properly or a miscarriage of justice 
may ensue.”! When functioning 
properly the courts play a promi- 
nent part in preserving the state 
internally. 

The reader is led to the conclu- 
sion that in the inevitable process 
of change advances can be substan- 
tial if the vigilance of public opin- 
ion is mobilized by an enlightened 
Bar. The present strong position of 
English judges and juries, consid- 
ered far superior to our own, 
followed great abuses of royal pre- 
rogatives which resulted in gradual 


improvements. A most forward step 
came with the Act of Settlement of 
1701 which provided that judges’ 
commissions be made during good 
behavior, with established salaries, 
and removable upon action of both 
Houses of Parliament. This law has 
been followed in England to the 
present but it did not apply to 
judges in the American colonies 
who continued to serve at the pleas- 
ure of the crown. Consequent abuses 
resulted in the adoption of legisla- 
tion similar to the Act of Settle- 
when the new nation was 
formed. Retention of office during 
good behavior continues to apply to 
the federal judiciary but the early 
law was changed in most states at a 
time when it was feared that judicial 
independence was dangerous and 
undemocratic. At present there are 
varied systems in the states for the 
selection of judges, most of which 
are subject to partisan politics. 
Chief Justice Vanderbilt concedes 
that there are many _ excellent 
judges, both federal and state, but 
decries the political considerations 
that go into their selection, whether 
by appointment or election. He feels 
that possibly federal judges as a 
group are better than those of the 
states and this may result from a se- 
cure tenure which permits judges 
to perfect themselves and adminis- 
ter justice impartially. Bipartisan 
appointments are suggested as de- 
creasing political pressures. Elective 
offices, especially for short terms, 
tend to lessen the independence of 
the judiciary who necessarily are ob- 
ligated to the politicians. Actually 
the public has little control over the 
selection of elective judges. Profes- 
sional competence cannot be taken 
for granted. One method of selec- 
tion recommended by the American 
Bar 


ment 


Association and followed suc- 
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for 
judges to be appointed by the gov- 


cessfully by several states, is 
ernor from a specially selected list, 
subject to approval by voters after a 
period of service. Bar associations 
usually are prepared to present lists 
of approved choices to the electo- 
rate. In addition, the Bar must edu- 
cate the public to an awareness of its 
responsibility. 

There are few statutory qualifica- 
tions either as to professional com- 
petence or personal characteristics 
for the judiciary and this may be 
wise. The British method of select- 
ing judges is given as an example of 
the way to attain excellent results. 
The attributes of a good judge are 
quoted from the Canons of Judicial 
Ethics adopted by the American Bar 
Association. The author adds one of 
the basic characteristics of a good 
judge when he says: “Judges require 
that true humility of character that 
is found in awareness of one’s own 
limitations and and 
finds expression in a willingness to 
hear the the 


99 


deficiencies 


other side of ques- 
tion. 

The history of the Anglo-Ameri- 
can jury system is thoroughly re- 
viewed, beginning with the time 
when the jurors were the witnesses, 
through the period when they were 
at the mercy of the judges, up to the 
present when in England they are 
seldom used and in most state courts 
they function with a minimum of 
guidance. This is considered unfor- 
tunate as the jurors are not equipped 
to function independently and it has 
resulted in more importance being 
given to the system of advocacy, 
with verdicts frequently going to the 
party represented by the most influ- 
ential lawyer. The judge has power 
time 
would be saved if more guidance 


to correct errors but much 
could be given the jury before the 
verdict is returned. Although there 
is much to be said in favor of trial 
by judges alone rather than with 
juries, history shows that harsh pe- 
nal laws have been abrogated by 
juries who ignored the law when its 


1. Page 2. 
2. Page 30 
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1 its 


enforcement would entail a penalty 
that was not commensurate with 
their ideas of justice, frequently dis 
playing marked courage in so do 
ing. “The use of jurors puts the case 
before the bar of public opinion 
and makes possible the desirable 
community determination of the 
right and wrong of the case.’’*> How- 
ever, there is much room for im- 
provement in the prevailing meth- 
ods of selecting juries and this is 
discussed thoroughly and construc 
tive recommendations made. 

This volume, well annotated with 
source material, is a sound contribu 
tion to legal history and should be 
received enthusiastically by students 
of constitutional law. Also it pro- 
vides abundant material for advanc 
ing the work of those groups that 
are endeavoring to improve the 
quality of court administration, 
both federal and state. The author 
sets a very high standard, as he 
should. The attributes of a good 
judge, quoted from the Canons of 
Judicial Ethics, are an _ ideal to 
aim for although probably never 
achieved. One who thinks he quali- 
fies should be suspect as he has 
thereby shown the lack of one vital 
attribute of a good judge, that is the 
ability to examine his own attitudes 
humbly and objectively. No one is 
without a certain amount of bias o1 
prejudice, unconscious though it 
may be. A tinge of self-righteousness 
may be a symptom of vindictiveness. 
In the appellate courts where there 
are at least several judges working 
together, biased attitudes can be 
counteracted to some extent, but the 
trial judge who makes all but the 
merest fraction of his decisions solo 
should be ever-conscious of his own 
limitations. Public respect for law 
depends to a large degree upon the 


character and integrity of the ju- 


diciary. Public opinion will prevail, 


slowly but inevitably, and any im 
provement in the quality of justice 
will reflect the quality of society as 
a whole. 

JOHN Buccs, JR. 


United States Court of Appeals 
for the Third Circuit. 


3. Page 76 


‘Tn FEDERAL COURTS AND 
THE FEDERAL SYSTEM, By Hen- 
ry M. Hart, Jr., and Herbert Wechs- 
ler, Brooklyn: The Foundation Press. 
$11.00. 1953. Pages lvii, 1445. 


Here we have that rara avis, an 
absolutely new kind of book, in an 
important field, bristling with con 
troversial issues still to be deter 
mined. Primarily a teaching tool it is 
obviously intended for advanced 
students and the instructor may bite 
off as little of the subject or as much 
as he chooses. Whichever way he 
may turn, however, the student is 
in for a treat and will soon find him 
self developing the background and 
the technique necessary, not only for 
an understanding of the decisions 
interpreting the present pattern of 
statutes and rules but also for the 
solution of current problems and 
controversies still in nubibus. One 
of the surprises which awaits every 
United States 
Court of Appeals is the number and 


new member of a 


the variety of the questions which 
have never been decided by any fed- 
eral appellate court, and those which 
have been decided, seemingly out 
of hand, and without any satisfac- 
tory reasoning or statement of prin- 
ciple. 

I suppose every author of a book 
of cases and materials for law school 
use is convinced that his particular 
magnum opus will be useful to prac 
ticing lawyers. Yet how seldom does 
this prove to be the case! But this 
one is different. It really is “the one 
volume key to federal jurisdiction 
that every lawyer practising in fed 
eral courts should have.” The foot 
notes, the 900 pages of explanatory 
comments, and the penetrating ex 
position and discussion of conflict 
ing views and budding controversies 
are a marvel to behold. The supe 
ficial practitioner, who skims ovet 
the surface citing authorities with 
out grasping o1 attempting to un 
derstand underlying principles had 
better leave this book alone as he 
will be literally forced to think and 
to meditate in order to understand 


what each problem is about. 
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Moreover, on what I believe to 
be an unprecedented scale, this book 
has been found useful by the courts 
themselves, as they go about the task 
of resolving the complicated and 
important problems which are so 
clearly brought into focus. It has 
been cited in many opinions of the 
Supreme Court' and in an even 
greater number of opinions of the 
various United States Courts of Ap- 
’ in the Su- 
preme Court it was considered infra 


peals.? In the “old days’ 


dig, or something of the kind, to 
cite law review articles or casebooks 
and the like, except in dissenting 
opinions. things have 
changed and credit can and is now 


Happily, 


given when credit is due. 

Indeed, such is the background of 
experience in law veaching and gov- 
ernment service, and the painstak- 
ing industry and competence of Pro- 
fessor Hart and Professor Wechsler, 
that The Federal Courts and the 
Federal System is an authority of all 
but the highest magnitude in its 
own right. And I am glad to add 
that in my twenty-five years of teach- 
ing at Columbia Law School, Her- 
bert Wechsler was the most brilliant 
and stimulating of all my students. 
Moreover, few, if any, teaching tools 
have gone through such a prolonged 
period of research, collaboration and 
classroom use, in preliminary form, 
as this. No wonder the chorus of 
praise from law reviews all over the 
country has been unanimous and 
resounding.® 

The first three chapters, “The De- 
velopment of the Federal Judicial 
System,” “The Nature of the Fed- 


1. E.g., Amalgamated Clothing Workers v. 
Richman Bros., 348 U.S. 511, 523 (1955) (dis- 
senting opinion); Association of Westinghouse 
Salaried Employees v. Westinghouse Elec 
Corp., 348 U.S. 437, 452 (1955); Baltimore Con- 
tractors, Inc. v. Bodinger, 348 U.S. 176, 181 
(1955) 

2. E.g., United States v. Washington, 233 F 
2d 811 (9th Cir. 1956); Paduano v. Yamashita 
Kisen Kabushiki Kaisha, 221 F. 2d 615 (2d Cir 
1955); United Artists Corp. v. Masterpiece 
Productions, 221 F. 2d 213 (2d Cir. 1955); In 
re Josephson, 218 F. 2d 174 (1st Cir. 1954) 

3. Barrett, 42 Cau. L. Rev. 202 (1954); 
Tolman and Gardner, 54 Cor. L. Rev. 650 
(1954); Hughes, 42 Geo L. J. 488 (1954); Kur- 
land, 67 Harv. L. Rev. 906 (1954); Yarmolin- 
sky, 7 J. Lecat Ep. 119 (1954); Roberts, 42 Ky. 
L. J. 514 (1954); Joiner, 14 La. L. Rev. 722 
(1954); Young, 32 Tex. L. Rev. 483 (1954); 
Mishkin, 21 U. Car. L. Rev. 776 (1954). 
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Books for Lawyers 


eral Judicial Function: Cases and 
Controversies,” and “The Original 
Jurisdiction of the Supreme Court,” 
furnish a mine of historical and 
background material, so arranged 
as to compel the reader to leave the 
beaten track and approach the sub- 
ject matter from new and surprising 
angles. Chapters IV to VIII, inclu- 
sive, rightly referred to in the pref- 
ace as “the core of the book”, are: 
“Congressional Control of the Dis- 
tribution of Judicial Power Among 
Federal and State Courts”, “Review 
of State Court Decisions by the Su- 
preme Court”, “The Law Applied 
in Civil Actions in the District 
Courts”, “The Federal Question and 
Diversity Jurisdiction of the Dis- 
trict Courts”, and “General Prob- 
lems of District Court Jurisdiction”. 
The last three chapters practically 
plow new fields and constitute a 
most valuable collection of materi- 
als in areas where authoritative data 
are hard to find. For example, Chap- 
ter XI, “Appellate Review of Fed- 
eral Decisions and the Certiorari 
Policy”, leaves little further to be 
said. I consider this compulsory 
reading for any lawyer with a case 
on its way to the Supreme Court. 
Chapter X, “Federal Habeas Cor- 
pus”, not only collates authorities 
not otherwise readily found, but is 
probably the only book which traces 
the changes which have occurred in 
habeas corpus proceedings over the 
years. For example, the gradual fall- 
ing off of the granting of original 
writs of habeas corpus by the Su- 
preme Court, and the enlarged scope 
of habeas corpus after the decision 
in Johnson v. Zerbst,4 are described 
in such fashion as to enable a law- 
yer to see the whole development 
and thus evaluate the probable dis- 
position of a current proceeding. 
Chapter IX, “Federal Government 
Litigation,” is unique in the thor- 
oughness and comprehensiveness 
with which it handles a problem 
which by itself could be a wholly 
separate segment of substantive and 
procedural law. 
Incidentally, the 


authors have 





4. 304 U.S. 458 (1938). 
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taken the fatal plunge, and utterly 
eschewed federal procedure, as com- 
pletely foreign to the task in hand. 
As the author of a casebook on “Fed- 
eral Jurisdiction and Procedure”, 
which was widely used a couple of 
decades ago, I say “Amen.” Proce- 
dure is one thing, and the subject 
matter of this book is something dif- 
ferent. A mingling of the two, as was 
standard practice for many years, 
inevitably tends to divert attention 
from the larger issues; and the place 
for federal procedure is in a course 
on procedure. 

One can only surmise what au- 
thors have in the back of their minds 
when a particular book is written. 
But guessing is a legitimate form of 
amusement and is occasionally in- 
structive. My guess is something like 
this: 

The business of the federal courts 
has been increasing by leaps and 
bounds, not only in volume but in 
scope and significance with relation 
to the sum total of the litigated busi- 
ness of the United States. Despite 
efforts to stem the tide, this trend 
will probably continue. The nature 
of the state-federal relationship, 
both from the standpoint of the ju- 
risdiction and competence of courts 
and from that of the substantive law 
applied, is a matter of increasing 
importance and one which, until 
this book was written, had received 
desultory and partial treatment, 
sometimes in courses on conflict of 
laws or constitutional law or so- 
called federal jurisdiction and pro- 
cedure. There are problems which 
are unique to the federal structure 
in the United States and the Amer- 
ican concept of federalism. They 
can be understood functionally only 
against a vast legislative and histor- 
ical background, which is virtually 
inaccessible to the average lawyer 
or busy federal judge. But what is 
past is over and done; let us look to 
the future. And the sensible way to 
do this is to gather together what 
is needed for a critical examination 
of the uses to which the federal 
courts are now put and the uses to 
which they should be put, so that 
our federalist structure shall not be 





a handicap but rather a serviceable 
system developed to its point of 
highest functional efficiency within 
the framework of our Constitution. 

That is the high purpose of this 
wonderful book, in my opinion. The 
distinguished authors are obviously 
conscious of the problems of feder- 
alism, which can be developed and 
disposed of by the application of 
sound principles only if the lawyers 
and the judges have some intimate 
knowledge of the course of legisla- 
tive and judicial precedent, and 
view these problems against the 
background of a large canvas. And 
this background, of course, includes 
a multitude of statutes drafted with- 
out the assistance of persons par- 
ticularly qualified as experts in the 
field. The courts have all too often 
been handicapped by careless or in- 
ept draftsmanship. With singular 
perspicacity and tact the authors 
have scattered here and there sug- 
gestions for improvement in the stat- 
utory pattern. Often and often 
many of the subtle but nonetheless 
important problems and questions 
inherent in the subject matter ap- 
pear to have been wholly unknown 
to those who prepared the particu- 
lar legislation, or they were at most 
marginally treated. 

Yes, this is a great book; and the 
authors richly deserve the acclaim 
with which it has been received. 

Harovp R. MEDINA 


United States Court of Appeals 
New York, New York 


Tue LEGAL QUALITIES OF 
MONEY. By Arthur Kemp. New 
York: Pageant Press, Inc. 1956. 
$5.00. Pages 181. 

Lawyers will occasionally be con- 
cerned with the problems of legal 
tender as one of the intricacies nec- 
essary to accomplish a termination 
of contractual obligations. Here in 
Ohio, as an example, we have stat- 
utory provisions which are designed 
to instruct a debtor as to the method 
of discharge of obligations to his 
creditor. We have occasional use for 
sections providing for payment of 
money to the Clerk of Courts before 

(Continued on page 480) 
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Supreme Court Decisions 


Antitrust law... 
professional football 


Radovich vy. National Football 
League, 352 U.S. 445, 1 L. ed. 2d 
456, 77 S. Ct. 390, 25 U. S. Law 
Week 4152. (No. 94, decided Feb- 
ruary 25, 1957.). On writ of certio- 
rari to the United States Court of 
Appeals for the Ninth Circuit. Re- 
versed. 

After scoring two touchdowns in 
the District Court and the Court 
of Appeals, the National Football 
League is behind in its contest with 
a former guard for the Detroit Lions 
who contends that organized foot- 
ball’s standard player contract vio- 
lates the Sherman Antitrust Act. 
The Supreme Court has refused to 
apply the doctrine of Toolson v. 
New York Yankees to professional 
football. 

The petitioner Bill Radovich 
played four seasons with the Lions 
before World War II. He entered 
the Navy during the war, returning 
to the Lions for the 1945 season. In 
1946 he requested a transfer to a 
National Football League club on 
the West Coast because of the illness 
of his father. The Lions refused the 
transfer, and Radovich broke his 
player contract and signed with the 
Los Angeles Dons, a member of the 
All-America Conference. In 1948, 
the San Francisco Clippers, in the 
Pacific Coast League, offered him a 
job as player-coach and then with- 
drew the offer when the N.F.L. noti- 
fied the Clippers that Radovich was 
blacklisted. Radovich brought this 
suit for treble damages under the 
Sherman Act, alleging a conspiracy 
to monopolize commerce in profes- 
sional football. The District Court 
dismissed the complaint, relying on 
the 1922 decision in Federal Base 





Reviews in this issue by Rowland Young. 
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Ball Club of Baltimore v. National 
League, 259 U.S. 200, 66 L. ed. 898, 
42 S. Ct. 465, and Toolson v. New 
York Yankees, decided in 1953, both 
dealing with professional baseball. 
The Court of Appeals affirmed. 

The Supreme Court reversed, 
speaking through Mr. Justice CLARK. 
The Court makes no effort to draw 
any distinction between professional 
baseball and professional football 
insofar as the Sherman Act is con- 
cerned, saying in effect that the de- 
cision in the Federal Base Ball Case 
was of dubious validity and will not 
be extended beyond the sport of 
baseball. The Toolson case, the 
Court pointed out, was a narrow ap- 
plication of the rute of stare decisis. 
“As long as the Congress continues 
to acquiesce we should adhere to— 
but not extend—the interpretation 
of the Act made in those cases’ the 
Court declared. The Court had little 
trouble in finding that the allega- 
tions in the complaint were sufh- 
cient to state a cause of action, al- 
though it refrained from expressing 
any opinion as to whether the re- 
spondents have, in fact, violated the 
antitrust laws. 

Mr. Justice FRANKFURTER, dissent- 
ing, argued that the decision below 
should have been affirmed on the 
basis of the Toolson case. 

Mr. Justice HARLAN, joined by Mr. 
Justice BRENNAN, also dissented, say- 
ing that he could not distinguish 
baseball from football under the ra- 
tionale of the preceding cases and 
that the rule of the Fedeval Has 
Ball case should be applied to pro 
fessional football 
changes the law. 

The case was argued by Maxwell 
Keith for Radovich, by Philip Elman 
for the United States as amicus cu- 
riae, and by Marshall E. Leahy and 


unless Congress 


George Rossman 


EDITOR-in-CHARGE 


Bernard I. 
spondents. 


Nordlinger for the re- 


Constitutional law... 
test of blood for 
intoxication 

Breithaupt v. Abram, 352 US. 
432, 1 L. ed. 2d 448, 77 S. Ct. 408, 
25 U.S. Law Week 4148. (No. 69, de- 
cided February 25, 1957.) On writ 
of certiorari to the Supreme Court 
of New Mexico. Affirmed. 

Here the question was the consti- 
tutionality of taking a sample of 
blood, while he was 
unconscious, to be used for a lab- 
oratory analysis of the alcoholic con- 
tent. 

Petitioner was involved in a high- 
way collision in which three persons 
were killed. A pint whisky bottle, 
almost empty, was found in the 
glove compartment of his pick-up 
truck. At the hospital, while he was 
unconscious, a physician withdrew a 
sample of his blood by use of a hypo- 
dermic needle. The laboratory anal- 
ysis showed that the blood contained 
.17 per cent alcohol. Petitioner was 
charged with involuntary § man- 
slaughter and at the trial an expert 
testified that a person with .17 per 
cent alcohol in his blood was under 
the influence of an intoxicant. Pe- 
titioner sought a writ of habeas cor- 
pus from the state supreme court, 
which was denied. 

Mr. Justice CLARK affirmed for the 
Supreme Court. Petitioner contend- 
ed that the state’s action in ob- 
taining a sample of his blood while 
he was unconscious was unconsti- 
tutional under the doctrine of Ro- 
chin v. California, 342 U.S. 165, 72 
S. Ct. 205, 96 L. ed. 183 (1952), a 
case that involved the forcible use of 
a stomach pump to retrieve nar- 
cotic pills swallowed by the accused. 
The Supreme Court set aside the 


petitioner's 
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conviction in the Rochin case on the 


ground that the public conduct 
“shocked the conscience’ and was 
so “brutal” and “offensive” that it 


did with traditional 
ideas of fair play and decency. The 
Court could find nothing compara- 
ble in the present case. Blood tests 
conducted by skilled 
have become routine in modern life, 
the Court said, since they are com- 


monly used for those going into mil- 


not comport 


technicians 


itary service and those applying for 
marriage licenses. The Court de- 
cided that the person’s right to have 
his person held inviolable was fat 
outweighed by the importance of 
the blood test as a means for de- 
tecting drunken driving. 

The Cuter Justice, joined by Mr. 
Justice BLack Mr. 
DouG.as dissented, arguing that this 


and Justice 
case is indistinguishable in principle 
from Rochin v. California. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Jus- 
tice BLack joined. This opinion em- 
phasized the notion that due process 
should not be limited to the pro- 
hibition of the use of force and vio- 
lence against an accused. Any form 
of compulsion to compel people to 
furnish evidence against themselves 
should be outlawed, the dissent ar- 
gued. 

The case was argued by F. Gor 
don Shermack for the petitioner and 
by Richard H. Robinson and Wal 
ter R. Kegel for the respondent. 


Constitutional law... 
obscenity 


Butler v. Michigan, 352 U.S. 380, 
1 L. ed. 2d 412, 77 S. Ct. 524, 25 U.S. 
Law Week 4165. (No. 16, decided 
February 25, 1957.) On appeal from 
the Recorder’s Court of the City of 
Detroit, Michigan. Reversed. 

Declaring that the Michigan cen 
sorship statute in question amounts 
to burning the house to roast the pig, 
the Supreme Court here reversed a 
conviction for selling to a_ police 
officer ‘‘a book containing obscene, 
immoral, lewd, lascivious language, 
or descriptions, tending to the cor- 
ruption of the morals of youth”. 
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The appellant was convicted of 
violation of the Michigan penal 
code. The Michigan Supreme Court 
denied leave to appeal. 

Mr. Justice FRANKFURTER reversed 
the conviction for the United States 
Supreme Court, taking the view that 
the statute was not reasonably re- 
safeguarding children 
the 
with which it purported to deal. 


stricted to 
from obscene literature, evil 
“The incidence of this enactment is 
to reduce the adult population of 
Michigan to reading only what is 
fit for children” the Court declared. 
The Court took note of the fact that 
Michigan has another statute specif- 
ically designed to protect its chil- 
dren against obscene publications. 

Mr. Justice BLAck noted that he 
concurred in the result. 

The case was argued by Manuel 
Lee Robbins for appellant and by 
Edmund E. Shepherd for appellee. 


Criminal law... 
criminal contempt 

Nilva v. United States, 352 U.S. 
385, 1 L. ed. 2d 415, 77 S. Ct. 431, 
25 U.S. Law Week 4155. (No. 37, 
decided February 25, 1957.) On writ 
the United States 
Court of Appeals for the Eighth Cir- 
cuit. Affirmed, sentence vacated and 


of certiorari to 


remanded. 

This case involved a conviction of 
criminal contempt after the peti- 
tioner, an attorney and vice presi- 
failed to 
return the corporation’s records as 


dent of a corporation, 


demanded by a subpoena duces 
tecum., 

Along with two others, Nilva was 
charged with conspiracy to violate 
the Federal Slot Machine Act. He 
was acquitted, but his alleged co- 
conspirators were retried after the 
jury were unable to agree on a ver- 
dict. A subpoena was issued direct 
ing production of the records of the 
company, and Nilva appeared in 
that he 
searched the company’s files and 


court and_= stated had 
brought all the records that he could 
find. The records of purchases and 


sales of slot machines were missing, 





and the trial judge ordered the com- 
pany’s files impounded. The missing 
records were located in the files. The 
court found the petitioner guilty in 
three specifications of contempt of 
court and sentenced him to a year 
and a day. The Government later 
conceded that two of the specifica- 
tions were of doubtful validity and 
no issue was made of them when the 
reached the Supreme Court. 
The Court of Appeals affirmed. 


case 


Mr. Justice BurTON, speaking for 
the Court, affirmed, overruling peti- 
tioner’s contentions that he at- 
tempted, in good faith, to comply 
with the subpoenas. The Court re- 
the 


the 


viewed record and concluded 


that 
ported the conviction. The Court 


evidence reasonably sup- 


also overruled petitioner’s claim 
that he had not been allowed ade- 
quate time to prepare his defense 
and a contention that the contempt 
proceeding should have been heard 
by a judge other than the one that 
initiated it. Rule 42(b) of the Fed- 
Rules 


does not require the trial judge to 


eral of Criminal Procedure 
disqualify himself except where the 
contempt involves disrespect or crit- 
icism of the judge himself, the Court 
said, and this was not a case of that 
kind. 

In view of the Government's 
dropping of charges on two of the 
three specifications on which the pe- 
the 
Court remanded the case for a re- 


titioner had been convicted, 
consideration of the sentence. 

Mr. Justice BLACK wrote a dissent- 
ing opinion in which the Cuier Jus- 
rice, Mr. Justice DouGLas and Mr. 
Justice BRENNAN joined. The dis- 
sent argued that the petitioner was 
the 
poration and that there was nothing 


only a nominal officer of cor- 
to show that the papers sought by 
the subpoenas were in his custody or 
even that he knew where they were 
kept. He had only a little over fou 
days to search for them, the dissent 
pointed out. 

The case was argued by Eugene 
Gressman_ for 
Richard J. 
respondent. 


petitioner and by 


Blanchard for the 
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Criminal law .. . 
doctrine of merger 

Prince v. United States, 352 U.S. 
322, 1 L. ed. 2d 370, 77 S. Ct. 402, 
25 U.S. Law Week 4182. (No. 132, 
decided February 25, 1957.) On writ 
of certiorari to the United States 
Court of Appeals for the Fifth Cir- 
cuit. Reversed and remanded. 

The Federal Bank Robbery Act 
creates several federal crimes relat- 
ing to thefts from banks organized 
or insured under federal laws. Un- 
der its provisions, bank robbery and 
entering a bank with intent to com- 
mit robbery are both set forth as of- 
Here the 
whether unlawful entry and _ rob- 


fenses. question was 
bery are two offenses, consecutively 
punishable. 

The petitioner entered a bank in 
Texas and asked for directions. He 
then displayed a_ revolver and 
robbed the bank. He was indicted 
and convicted on two counts—rob- 
bery and entering the bank with in- 
tent to commit a felony. He received 
a twenty-year sentence on the first 
count and a fifteen-year sentence on 
the second, the sentences to be 


served consecutively. Some _ years 


later, the petitioner filed a “Motion 
to Vacate or Correct Illegal Sen- 
District Court 


Court of Appeals 


tence’, which the 
denied. The 
afhrmed. 

Phe Supreme Court reversed and 
remanded 


CHIEF 


in an opinion by the 
Justice. The Court relied 
upon the legislative history of the 
statute in deciding that the act did 
not set up two separate crimes. Orig- 
inally, the Court explained, the Fed- 
eral Bank Robbery Act covered rob- 
bery, robbery accompanied by an 


assault, and homicide 


aggravated 
I 


perpetrated in committing a_ rob- 
bery or escaping thereafter. This 


left an anomalous situation’ in 
which it was not practical for the 
Federal Government to prosecute a 
bank robber frustrated in an at 
tempted robbery before completing 
the crime. The unlawful entry pro- 
vision was added to the statute to 
cover such a situation, the Court 
said. Accordingly, it decided tliat ei- 


ther robbery or entering with an in- 
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tent to commit robbery was punish- 
able by a twenty-year sentence. The 
Court stressed the fact that it was 
dealing with “a unique statute of 
limited purpose” and that its deci 
sion was a narrow one. 

Mr. Justice BuRTON dissented for 
the reasons stated in the opinion of 
the Court of Appeals. 

Mr. Justice BLACK took no part in 
the consideration or decision of the 
case. 

The case was argued by Joseph P. 
Jenkins for petitioner and by Bea- 
trice Rosenberg for respondent. 


Criminal law... 
Dyer Act 

United States v. Turley, 352 U.S. 
407, 1 L. ed. 2d 430, 77 S. Ct. 397, 
25 U.S. Law Week 4162. (No. 289, 
decided February 25, 1957.) On ap 
peal from the United States District 
Court for the District of Maryland. 
Reversed and remanded. 

This case dealt with the meaning 
of the word “stolen” in the Dyer 
Act, the statute which makes it a 
federal offense to transport in inter 
state commerce “a motor vehicle o1 
aircraft, knowing the same to have 
been stolen”. The appellant con- 
tended that the word was equivalent 
to common law larceny, while the 
wider 


Government argued for a 


meaning, including all felonious 
takings of motor vehicles with in- 
tent to deprive the owner of his 
rights. 

Turley borrowed an automobile 
from its owner to drive some friends 
to their homes in South Carolina, 
but then allegedly converted it to 
his own use and drove it to Mary 
land where he sold it without the 
owner’s permission. An information 
was filed against Turley in Mary- 
land, and the District Court granted 
a motion to dismiss on the ground 
that the facts alleged did not con- 
stitute a federal offense since they 
did not amount to common law 
larceny. 

The Supreme Court reversed and 
remanded, speaking through Mr. 
Justice Burton. The Court reasoned 
an automobile is no less “stolen’”’ be- 
cause it is rented, transported inter- 


state and then sold without permis- 
sion of the owner or because it is 
purchased with a worthless check, 
transported interstate, and then 
sold. ‘“‘Professional thieves resort to 
theft and 
Congress presumably sought to meet 


innumerable forms of 
the need for federal action effec- 
tively rather than to leave loopholes 
for wholesale evasion” the Court 
concluded. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice BLack and Mr. Jus- 
tice Douctas, arguing 
that a penal statute should be con- 
strued leniently. “When Congress 
has wanted to deal with many differ- 


dissented, 


ent ways of despoiling another of 
his property and not merely with 
larceny, it has found it easy enough 
to do so” the dissent declared. 

Che case was argued by Roger D. 
Fisher for appellant and by Fenton 
L.. Martin for the appellee. 


Criminal law... 
sentences 


Pollard v. United States, 352 U.S. 
354, 1 L. ed. 2d 393, 77 S. Ct. 481, 
25 U.S. Law Week 4174. (No. 38, de- 
cided February 25, 1957.) On writ 
of certiorart to the United States 
Court of Appeals for the Eighth Cir- 
cuit. Affirmed. 

The issue in this case was the va- 
lidity of a sentence imposed on the 
petitioner in September, 1954. 

On September 8, 1952, while serv- 
ing a sentence in the state prison, 
the petitioner pleaded guilty in the 
District Court to an information 
charging him with embezzlement of 
a Treasury check. The check was 
taken while the petitioner was on a 
two-week drinking spree and, when 
he sobered up, he revealed what he 
had done to an officer of Alcoholics 
Anonymous and an agent of the 
F.B.1. The judge, impressed by his 
attitude, advised him to join Alco- 
holics released 
from prison and told him “. . . if 


Anonymous when 


you want to revert to drinking, you 
will be back here again because you 
will commit some federal offense, 
and I won't be talking to you this 
way if you are ever before me again. 
So, good luck to you and I hope the 
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parole board will give you an op- 
portunity. That is all.” The peti- 
tioner left the court. Later in the 
day, the assistant district attorney 
asked about the disposition of the 
petitioner’s case. The judge replied 
that he had been granted three 
years’ probation to begin at the end 
of his state prison term. The Gov- 
ernment conceded that this sentence 
was illegal since the prisoner was 
not present in the courtroom at the 
time. In 1954, after he had been on 
probation for two years, the peti- 
tioner was rearrested for violation 
of probation, and the judge sen- 
tenced him to two years in prison, 
saying, “What I am going to do in 
your case, because of the record, is 
to sentence you in the first instance. 

” The District Court and the 
Court of Appeals denied petitioner's 
motions to obtain a review of the 
sentence. 

Mr. Justice REED spoke for the 
Supreme Court, affirming the courts 
below. The petitioner had con- 
tended that the 1954 sentence con- 
stituted double jeopardy, but the 
Court rejected this argument saying 
that there was nothing to indicate 
that the trial judge, in the 1952 
hearing, intended to acquit or dis- 
miss. Without a determination that 
the petitioner “should not be sub- 
ject to imprisonment or probation”, 
said the Court, there could be no 
double jeopardy. 


In the alternative, petitioner con- 
tended that the imposition of sen- 
tence in 1954 violated his right to a 


trial, under the Sixth 
Amendment. To this the Court said 
that the delay here was not pur- 
poseful or oppressive, and had been 
promptly remedied when discov- 
ered. In view of the circumstances, 
the Court concluded that the lapse 
of time was not a violation of the 
Amendment. 


speedy 


The Cuter Justice wrote a dis- 
sent in which Mr. Justice Back, 
Mr. Justice Doucias and Mr. Jus- 
tice BRENNAN joined. The dissent 
argued that the trial judge's lan- 
guage to the prisoner at the 1952 
hearing conveyed the clear meaning 
that no further punishment was to 


be imposed and that in any event 
the 1954 sentence amounted to an 
“unreasonable delay” in violation of 
Rule 32(a) of the Federal Rules of 
Criminal Procedure. 

The case was argued by Bennett 
Boskey for the petitioner and by 
Philip Elman for the respondent. 


Master and Servant... 
Federal Employers’ 
Liability Act 

Rogers v. Missouri Pacific Rail- 
road, 352 U.S. 500, 1 L. ed. 2d 493, 
77 S. Ct. 443, 25 U.S. Law Week 
4113. (No. 28, decided February 25, 
1957.) On writ of 
the Supreme Court 
Reversed. 

This was a suit brought under the 
Federal Employers’ Liability Act, 35 
Stat. 65, 45 U.S.C. §51 et seq. The 
petitioner was a laborer in a sec- 
tion gang engaged in burning weeds 
and vegetation along the railroad's 
right of way. He was also assigned 
the duty of standing near the track 
observing passing trains for hot 
boxes. He sustained injuries when a 
train fanned the fire of the burning 
vegetation around him and he ran 
to avoid the flames. The complaint 
alleged that the railroad was negli- 
gent in requiring him to work “at a 
place in close proximity to defend- 
ant’s railroad tracks” and also in not 
properly maintaining the culvert on 
which the petitioner was running at 
the time of the incident. A jury 
awarded damages, but the Missouri 
Supreme Court reversed on the 
ground that the evidence did not 
support the verdict. 

The Supreme Court of the United 
States reversed, speaking through 
Mr. Justice BRENNAN. The Court 
held that the evidence was sufficient 
to support the jury finding for pe- 
titioner, disagreeing with the Mis- 
souri Supreme Court that petition- 
er’s own conduct was the cause of 
his mishap. It was true, said the 
Court, that it was the petitioner’s 
primary duty to watch the fire he 
had kindled along the right of way, 
but he also was supposed to watch 
passing trains for hot boxes. On 
these facts, the Court decided, a jury 


certiorari to 
of Missourt. 
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could have determined that the rail- 
road negligent. The Court 
pointed out that the employers’ lia- 
bility under the Liability Act is 
much different the common 
law rule. “The statute expressly im- 


was 


from 


poses liability upon the employer to 
pay damages for injury or death 
due ‘in whole or in part [to its] 
negligence’”’, the Court noted, and 
cases under the statute rarely pre- 
sent more than the single question 
“whether negligence of the em- 
ployer played any part, however 
small, in the injury or death which 
is the subject of the suit”. 

Mr. Justice Burton noted that he 
concurred in the result. 

Mr. Justice Reep noted that he 
would affirm the judgment of the 
Supreme Court of Missouri. 

Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN wrote 
opinions (see infra) . 

The case was argued by Mark D. 
Eagleton for petitioner and by Don- 
ald B. Sommers for respondent. 


dissenting 


Master and Servant... 
Federal Employers’ 
Liability Act 

Webb v. Illinois Central Railroad, 
$52 U.S. 512, 1 L. ed. 2d 503, 77 S. 
Ct. 451, 25 U.S. Law Week 4116. 
(No. 42, decided February 25, 1957). 
On writ of certiorari to the United 
States Court of Appeals for the Sev- 
enth Circuit. Reversed. 

This case was similar to the Rog- 
ers case, supra, The petitioner here 
was a brakeman who injured his 
kneecap in a fall on a cinder road- 
bed about fifteen feet from the rail- 
road track. He alleged that he 
slipped on a partially covered cin- 
der “about the size of his fist’’ em- 
bedded in the roadbed. The jury at 
the trial found a verdict for the pe- 
titioner, but the Court of Appeals 
reversed. 

Mr. Justice BRENNAN again deliv- 
ered the opinion of the Supreme 
Court, holding that there was suf- 
ficient evidence for a jury to con- 
clude that the railroad was negli- 
gent. The Court said that it was the 
railroad’s custom and practice to 
prevent the presence of large clink- 
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ers in the roadbed and it pointed to 
the testimony of the foreman in 
charge of a repair crew that he had 
not screened the ballast used in re- 
pairs for large clinkers. The Court 
added that a question for the jury 
was presented by the evidence about 
the adequacy of the railroad’s in- 
spection practices used to discover 
hazards to footing. 

Mr. Justice Burton noted that he 
concurred in the result. 

Mr. Justice Reep noted that he 
would have affirmed the judgment 
of the Court of Appeals. 

Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN wrote dissenting 
opinions (see infra) . 

The case was argued by Robert 
J. Rafferty for petitioner and by 
Herbert J. Deany for respondent. 


Master and Servant... 
Federal Employers’ 
Liability Act 


Herdman v. Pennsylvania Rail- 
road, 352 U.S. 518, 1 L. ed. 2d 508, 
77 S. Ct. 455, 25 U.S. Law Week 
1117. (No. 46, decided February 25, 
1957.) On writ of certiorari to the 
United States Court of Appeals for 
the Sixth Circuit. Affirmed. 

This case, similar in nature to 
Nos. 28 and 42, was a suit filed by 
the conductor of a freight train who 
was injured in the caboose when the 
train came to a sudden stop to avoid 
hitting an automobile. The District 
Court and the Court of Appeals 
agreed that there was “a complete 
absence of probative facts to support 
the conclusion of negligence”’. 

The Supreme Court affirmed in 
an opinion by Mr. Justice BRENNAN. 
The sole question was whether a 
jury question was presented by the 
evidence, under the doctrine of res 
ipsa loquitur. The Court said that 
there was none, since  unsched- 
uled and sudden stops of trains 
are not unusual or extraordinary 
occurrences. 

Mr. Justice HARLAN wrote a con- 
curring opinion and Mr. Justice 
FRANKFURTER wrote a_ dissenting 
opinion (see infra) . 

The case was argued by Donald 
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S. McNamara tor petitioner and by 
John Eckler for respondent. 


Master and Servant... 
Jones Act 


Moore-McCormack 
Lines, Inc., 352 U.S. 521, 1 L. ed. 2d 
511, 77 S. Ct. 457, 25 U.S. Law Week 
4118. (No. 59, decided February 25, 
1957.) On writ of certiorari to the 
United States Court of Appeals for 
the Second Circuit. Reversed. 


Ferguson  v. 


In this case, the second baker 
aboard respondent's passenger ship 
brought suit under the Jones Act 
after he cut off two of his fingers 
while removing ice cream from a 
two and a half gallon container. 
The ice cream was frozen so solid 
that the petitioner undertook to re- 
move it with a sharp butcher knife. 
His hand slipped, severing the fin- 
gers. The jury returned a verdict 
for $17,500, but the Court of Ap- 
peals reversed holding that it was 
“not within the realm of reasonable 
foreseeability” that anyone would 
use a butcher knife to dish out ice 
cream. 

Mr. Justice DoucGLas announced 
the judgment of the Court and an 
opinion in which the Cuier Jus- 
rick, Mr. Justice CLark and Mr. 
Justice BRENNAN joined. The opin- 
ion declared that there was suffi- 
cient evidence to take to the jury 
the question whether respondent 
was negligent in not furnishing pe- 
titioner with a tool adequate to 
perform his task. The evidence 
showed that the scoop that he was 
given was inadequate for the job 
and that another member of the 
crew had failed to take the ice cream 
from the deep freeze in time to allow 
it to thaw sufficiently so that the 
scoop could be used. It was also 
shown that petitioner had been told 
to serve the ice cream promptly. 

Mr. Justice BurTON concurred in 
the result. 

Mr. Justice REED would have af- 
firmed the judgment of the Court 
of Appeals. 

Mr. Justice BLACK took no part in 
the consideration or decision of the 
case. 


The case was argued by George ]. 
Engelman for petitioner and by Wil- 
liam A. Wilson for respondent. 

Rogers v. Missouri Pacific Rail- 
road, Webb v. Illinois Central Rail- 
road, Herdman v. Pennsylvania 
Railroad, Ferguson v. Moore-Mc- 
Cormack Lines, Inc., (Nos. 28, 42, 
16 and 59, 
1957.) 

Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN 


decided February 25, 


wrote separate 
opinions in the four cases above. 

Mr. Justice FRANKFURTER took the 
position that the writs of certiorari 
should have been dismissed as im- 
providently granted and he took the 
occasion to set forth at some length 
his view of the proper exercise of 
the discretionary power of the 
Court to grant certiorari. By grant- 
ing full review of such “insignifi- 
cant’”’ cases as these four, he argued, 
the Court “is doing injustice to the 
significant and important cases on 
the calendar and to its own role as 
the supreme judicial body of the 
country”. 

Mr. Justice HARLAN’s opinion was 
written in two parts. In part I he 
declared that he agreed with Mr. 
Justice FRANKFURTER that the Court 
should not have heard any of the 
four cases, but he argued that once 
certiorari has been granted “due ad- 
herence” to the rule of four (the 
Court’s practice of granting certio- 
rari on vote of four Justices) calls 
for disposition on the merits. In 
part II of his opinion, Mr. Justice 
HARLAN expressed his agreement 
with the Court’s opinion in No. 46 
and his dissent in Nos. 28, 42 and 
59. In the latter three, he argued, 
the Court was merely substituting its 
views of the evidence for those of 
the courts below. “In my view we 
should not interfere with the deci- 
sions of these three courts in the ab- 
sence of clear legal error, or some 
capricious or unreasonable action 
on their part” he said. 

It was noted that Mr. Justice Bur- 
TON concurred in Part I of Mr. Jus- 
tice HARLAN’s opinion, while the 
CureFr Justice, Mr. Justice BLack, 
Mr. Justice Douctas, Mr. Justice 
Crark and Mr. Justice BRENNAN 
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noted that they concurred in part I 
of the opinion except insofar as it 
disapproves of the grant of the writ 
of certiorari in the four cases. 


Seamen... 
Jones Act 


Senko v. LaCrosse Dredging Cor- 
poration, 352 U.S. 370, 1 L. ed. 2d 
404, 77 S. Ct. 415, 25 U.S. Law Week 
4179. (No. 62, decided February 25, 
1957.) On writ of certiorari to the 
Appellate Court of the State of Illi- 
nots, Fourth District. Reversed and 
remanded. 

The question raised in this suit 
under the Jones Act was whether 
the petitioner was a member of the 
crew of a dredge, suits under that 
statute being restricted to “members 
of the crew of a vessel” by the Long- 
shoremen’s and Harbor Workers’ 
Compensation Act. 

Petitioner was employed as a han 
dyman, his work including the han- 
dling and storing of supplies and 
the general maintenance of the 
dredge which was moored in a 
slough. He was injured by the ex- 
plosion of a coal stove while he was 
placing lanterns from the dredge in 
a shed on the bank. He filed this 
suit under the Jones Act. The jury 
found for the petitioner, but the 
Appellate Court reversed on the 
theory that there was insufficient evi- 
dence to support the finding that he 
was a member of the crew. 

Mr. Justice Reep, speaking for the 
Supreme Court, reversed and_ re- 
manded. The issue, said the Court, 
was one for the jury. It pointed out 
that the petitioner was known as a 
“deckhand”, that he was hired to 
splice rope, stow supplies, and keep 
the dredge in “shape’”—from which 
a jury might deduce that he was re- 
sponsible for the dredge’s seaworthi- 
ness. Furthermore, part of his duties 
included the taking of soundings 
and cleaning navigation lights. 

Mr. Justice Haran dissented, 
writing an opinion in which Mr. 
Justice FRANFURTER and Mr. Jus- 
tice Burton joined. The dissent said 
that the petitioner was an ordinary 
laborer, who lived at home, drove to 
work every day, and brought his 
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own meals. He was subject to the 
discipline of the labor foreman on 
shore, not the officers of the vessel, 
it was said, and in spite of the nau- 
tical flavor of the term soundings, 
the dissent argued that in this case 
they merely measured the amount 
of silt pumped from the canal. “All 
that 
ally measured the work-progress on 


this means is Senko occasion- 
an earth-removal project”, the dis- 
sent declared. 

The case was argued by George ]. 
Moran for the petitioner and 
by Stuart R. Bradley for the re- 
spondent. 


United States... 
Federal Tort Claims Act 


Rayonier Incorporated v. United 
States, Arnhold v. United States, 
352 U.S. 315, 1 L. ed. 2d 354, 77 S. 
Ct. 374, 25 U.S. Law Week 4107. 
(Nos. 45 and 47 
28, 1957.) On writs of certiorari to 
the United States Court of Appeals 
for the Ninth 
vacated and causes remanded to the 
District Court. 

The United States is liable for the 


, decided January 


Circuit. Judgments 


negligence of Forest Service em- 
ployees in fighting a fire. The Su- 
that, 


novel and unprecedented such a 


preme Court says however 
holding is, the very purpose of the 
Tort Claims Act was to waive the 
Government’s traditional immunity. 

These suits were filed under the 
Tort Claims Act 
property of the petitioners burned 
the Forest Service 
trol of a forest fire in the State of 


for damages to 


when lost con- 
Washington. The fire began with 
the familiar situation of sparks from 
a passing railroad engine which ig- 
nited highly inflammable dry brush 
and grass negligently allowed to ac- 
cumulate on Government land. The 
fire was brought under control on 
August 11, 1951, but it continued to 
smoulder until September 20, when 
it broke out again. The alleged neg- 
ligence consisted of allowing inflam- 
mable material to accumulate in the 
first place, not preventing the rail- 
road from starting the fires, not 
properly suppressing the fire and 


failing to quench the fire when it 
was brought under control on Au- 
gust I]. 

The District Court dismissed the 
complaints on the ground that they 
failed to state a claim upon which 
relief could be granted against the 
Government. The Court of Appeals 
affirmed. Both lower courts relied on 
Dalehite v. United States, 346 U.S. 
15. 

The Supreme Court vacated judg- 
ment and remanded the cases to the 
District Court in an opinion by Mr. 
Justice BLack. ‘The Court pointed to 
its recent holding in Indian Towing 
Company v. United States, 350 US. 
61, where it was held that the lia- 
bility of the Federal Government 
under the Tort Claims Act was not 
restricted to the liability of a mu- 
nicipal corporation on the basis of a 
distinction between negligence in a 
and _negli- 
gence in a “governmental capacity”. 


“proprietary capacity” 


The Court was not impressed by 
the Government's argument that the 
decision might impose a heavy bur- 


“ 


den on the federal treasury. 
Congress, believing it to be in the 
best interest of the nation, saw fit to 
impose such liability on the United 
States in the Tort Claims Act” said 
the Court. “Congress was aware that 
when losses caused by such negli- 
gence are charged against the public 
treasury they are in effect spread 
among all those who contribute fi- 
nancially to the support of the Gov- 
ernment, and the resulting burden 
on each taxpayer is relatively slight. 
But when the entire burden falls on 
the injured party it may leave him 
destitute or grievously harmed.” 
Mr. Justice Reep, joined by Mr. 
Justice CLARK, dissented on the 
ground that Congress had not in- 
United States 


liable for the negligence of public 


tended to make the 
fire fighters. The situation in Indian 
Towing was different, the dissent 
declared. 

Lucien F. Marion argued the case 
for the petitioner in No. 45, Wil- 
liam H. Ferguson for the petitioners 
in No. 47; George Cochran Dobb 
argued the case for respondent. 
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departments and agencies 


Attorneys... 
solicitation 


The Supreme Court of Illinois, 
with two judges dissenting, has re- 
fused to do more than censure and 
reprimand an East St. Louis lawyer 
charged with ambulance chasing. 

There was not much doubt about 
the solicitation charge. The Board 
State 
Bar Association, appointed as com- 
the Court Illi- 
nois procedure, reported twenty-four 


of Governors of the Illinois 


missioners of under 
instances of solicitation through a 
hired runner, and the attorney ad- 
mitted thirteen cases. The commit 
tee on grievances of the state associ 
ation had recommended disbarment, 
but the Board recommended a five- 
year suspension. 

The Court, rejecting both recom 
mendations and emphasizing the 
previous good record of the lawyen 
and his promise to reform, thought 
that a reprimand was sufhcient pun 
ishment. Speaking of his “one epi- 
the Court 


held that solicitation was not an of- 


sode of transgression”, 


fense importing venality, fraudulent 
practices or moral turpitude, and it 
felt that, since there was no sugges 
tion of overreaching or that the law- 
yer’s clients had not been well rep 
resented, censure was adequate for 
the case. 

The two dissenters declared that 
the mark”. They 


“censure misses 


wrote: 


. - » Respondent deliberately and sys 
tematically solicited business to make 
money. He succeeded. If we 
that censure will keep him from re 
others 


assume 


suming operations, there are 
who might be quite willing to choose a 


Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


What’s New in the Law 


The current product of courts, 








certain and substantial present profit 
against the risk that if their activities 
are discovered the consequences will 
buried in the re 


be formal censure 


ports of this court 


After 
motion for rehearing, one judge was 


the commissioners filed a 
moved to concur specially. He was 
particularly disturbed by the move 
for rehearing, which, he - said, 
amounted to the association posing 
as a prosecutor. He pictured the re- 
spondent and his activities as an aid 
to accident victims at the mercy of 
He 


lawyers 


claims agents. noted also that 


“opulent and large law 


firms” gain business by spending 


“large sums of money for member- 
entertain 


ships in country clubs, 


ment in fashionable surroundings 


and other similar amenities of social 
intercourse” without the risk of be 


ing cited for solicitation. 


(In re Cohn, Supreme Court of IIli- 
1956, as 
on denial of rehearing January 23, 1957, 
Klingbiel, C. J., 10 Ill. 2d 186, 139 N. E 
2d 301.) 


nois, November 26, modified 


Constitutional Law .. . 
security 

The New York Court of Appeals 
has affirmed the suspension of a sub 
way conductor under the state’s se- 
curity risk law. The suspension was 
based on the employee's refusal to 
answer whether he was a member of 
the Party, the 
cloak of the Fifth Amendment. For a 
similar result below, see 154 N.Y.S. 
2d 461 (42 A.B.A.]. 1157; December, 
1956) . 

The 
upon a finding of the New York City 
Authority that 
his failure to answer the question 


Communist under 


conductor was dismissed 


Transit because of 
“reasonable grounds exist for belief 
that, because of doubtful trust and 
reliability, the employment of such 
person in such position would en- 


danger the security or defense of the 
the quoted por- 


nation and state”, 


George Rossman + EDITOR-IN-CHARGE 


Richard B. Allen « ASSISTANT 


tion being the statutory language. 
Che Court held that the Transit 


\uthority was a “security agency”, 
to answer the 
Party 


membership was sufficient ground to 


that a mere refusal 


question as to Communist 
find the employee a security risk and 
that the statute was constitutional. 
Refusal to answer what the Court 
called the “crucial question” is evi- 
dence of “doubtful trust and relia- 
bility” under the statute, the Court 
averred. The Court relied on Garner 
v. Board of Public Works, 341 US. 
716, and distinguished Slochower v. 
Board of Education, 350 U.S. 551. In 
Garner the Supreme Court of the 
United States upheld a Los Angeles 
city ordinance requiring municipal 
officers and employees to sign an 
affidavit that did not 


overthrow of the 


they advo- 


cate Government 
or belong to any subversive organiza- 
tion, upon penalty of discharge from 
their jobs. In Slochower the Court 
ruled that a public-school teacher 
could not be discharged, without 
notice, hearing and appeal, for in- 
voking the Fifth Amendment before 
investigating com- 
that it was 
“one thing for the city authorities to 


a congressional 
mittee, but remarked 
inquire into Slochower’s fitness, but 
quite another for his discharge to be 
based entirely on events occurring 
committee” 
official conduct. 
Therefore, the New York Court read 
Slochower as not controlling the in- 


before a_ federal not 


investigating his 


Stant case. 
One 
thought that the act should not ap- 


[wo judges _ dissented. 
ply to the employee. “Parlous though 
the times, the anticipation of risks 
to ‘the security or defense of the na- 
tion and the state’ from a person in 
strikes 
me as a submission to unreasoning 


the [conductor’s] position 
fear rather than a rational basis for 
administrative action,” he said. But 
even if the statute applied in this 
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What's New in the Law 


dismissal 
could not be sustained for a simple 
refusal to answer based on the Fifth 
Amendment, without violating the 
conductor’s due-process rights. “[T]o 
treat reliance upon a fundamental 
constitutional guarantee as proof of 
‘untrustworthiness and unreliability’ 


case, he continued, the 


would be anomalous, if not a con- 
tradiction in terms’, he concluded. 


(Lerner v. Casey, New York Court of 
Appeals, February 28, 1957, Conway, 


C.J.) 


Criminal Law .. . 
ability to defend 


On a rehearing en banc the Court 
of Appeals for the Seventh Circuit 
has refused to alter its stand that an 
indictment for wilful attempted eva- 
sion of income taxes should not be 
dismissed on the ground that the de- 
fendant’s funds have been tied up by 
jeopardy assessments rendering him 
unable to employ an accountant to 
defend against a proposed net-worth 
method prosecution. For the former 
decision of the Court, see 43 A.B.A.]J. 
65; January, 1957. 

As he did for the three-judge panel 
before, Judge Schnackenberg held 
for the en banc Court that to dismiss 
the indictment was premature. With- 
out passing on the merits of the de- 
fendant’s contention, the Court ruled 
that only after a trial and verdict 
could it evaluate his claim that the 
tie-up of funds under the jeopardy 
assessments deprived him of his con- 
stitutional right to assistance of 
counsel. The Court declared that it 
did not have enough prescience to 
determine at a preliminary stage of 
the proceedings whether the Govern- 
ment’s action would vitiate constitu- 
tional guaranties. It refused to draw 
any distinction between an indigent 
criminal defendant and one who 
had been rendered indigent by the 
prosecution. 

In view of the Government's inten- 
tion to prosecute by the net-worth 
method, the defendant contended 
particularly that he would need an 
accountant. Two judges agreed with 
his contention and dissented. One 
said: “The tactics of the Govern- 


ment in this case in preventing de- 
fendant from utilizing the necessary 
tools of defense certainly offends my 
sense of justice.” The other declared: 
“If society merely wants automatic 
convicticns then a hamstrung de- 
fense will facilitate achievement of 
that shabby aim, but if society de- 
sires that courts engage in a search 
for truth, before punishing, then I 
would avoid being stingy with de- 
fense materials.” 


(U.S. v. Brodson, United States Court 
of Appeals, Seventh Circuit, February 7, 
1957, Schnackenberg, J.) 


Criminal Law .. . 
criminal insanity 


The Court of Appeals for the 
Ninth Circuit has refused for a sec- 
ond time to discard the right-and- 
wrong test of criminal insanity in 
favor of the product-of-mental-dis- 
ease-or-mental-defect test adopted by 
the Court of Appeals for the District 
of Columbia Circuit in Durham v. 
U.S., 214 F. 2d 862. 

In Durham the District of Colum- 
bia Circuit, emphasizing the ad- 
vances in psychiatry, abandoned the 
right-and-wrong test of McNaghten’s 
Case, 8 Eng. Rep. 718, and adopted 
a test that “an accused is not crimi- 
nally responsible if his unlawful act 
was the product of mental disease or 
mental defect”. Although the Dur- 
ham test accords with the New 
Hampshire rule formulated in 1870 
in State v. Pike, 49 N.H. 399, and 
while it has received considerable 
favorable comment, it has had no 
takers among the courts. It has been 
rejected once before by the Ninth 
Circuit in Anderson v. U.S., 214 F. 
2d 862, by the Fifth Circuit in How- 
ard v. U.S., by the United States 
Court of Military Appeals in U.S. v. 
Smith, 5 U.S.C.M.A. 314, and by the 
Supreme Court of Indiana in Flow- 
ers v. Indiana, 139 N.E. 2d 185 (48 
A.B.A.J. 351; April, 1957.) 

Insofar as the federal judiciary is 
concerned, the Court declared, the 
question has long since been decided 
by the Supreme Court in the two 
Davis v. U.S. cases, 160 U.S. 469 and 
165 U.S. 375. But the Court ex- 
plained that the District of Colum- 
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bia Circuit was able to announce the 
Durham rule, in the face of Davis, 
because the courts of the District of 
Columbia hold a unique status and 
“are possessed of far greater auton- 
omy in the decision-making process 
than are courts in other circuits’. 
Then too, the Court continued, the 
consequence of a successful criminal- 
insanity defense in the District of 
Columbia is that under the District’s 
Code the accused 
mental 


is confined to a 

for treatment, 
whereas the consequence in the oth- 
er circuits is that the accused goes 
free as an acquitted defendant. 

But even if it were able to do so, 
the Court declared, it would not 
adopt the Durham test. Its stand- 
ards, particularly the word “prod- 
uct”, are lacking in sufficient defi- 
niteness to be adequate, the Court 
suggested. In the final analysis, the 
Court said, a criminal insanity rule 
must meet its test in the light of the 
purposes of the criminal law. “The 
right-and-wrong test’, the Court 
stated, “has withstood the onslaught 
of critics, not because it is scientifi- 
cally perfect, but because the courts 
regard it as the best criterion yet ar- 
ticulated for ascertaining criminal 
responsibility which comports with 
the moral feelings of the commu- 
nity”. 


institution 


(Sauer v. U.S., United States Court of 
Appeals, Ninth Circuit, February 6, 
1957, Barnes, J.) 


Eminent Domain .. , 
encouraging trespass 


Two Florida fishing holes—Buck 
Lake and Cat Lake—will remain 
denied to the fishing public, accord- 
ing to a decision of the Supreme 
Court of Florida. 

The lakes are inland and non- 
navigable. Many years ago the State 
of Florida conveyed the real estate 
upon which they rest to a private 
party, and it passed through chain 
of title to one of the litigants in the 
case. When Florida voted livestock 
off the open range, the owner fenced 
in the pastures in which the lakes 
were located, and they were thus 
barred to public fishermen. The 
county then commenced a condem- 
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nation suit by which it sought to 
take an access road from a highway 
to the edges of the lakes. 

The Court affirmed an injunction 
against the county's suit. The Court 
ruled that the lakes were privately 
owned and that the public had no 
right to use them. It followed, the 
Court concluded, that the sole pur- 
of the 
provide a dead-end road to the lakes 
in order that the public might com- 
mit a trespass. Such an appropria- 
tion by eminent domain is not for a 
public purpose, the Court declared. 

Remarked the Court: 


pose condemnation was to 


In their grievance we have compas- 
sion for appellants. Since before the 
time of St. Peter, fishing has been the 
sport of all classes and appears to in- 
crease in popularity with the years. 
Presidents, kings, senators, judges—in 
fact all levels of the social structure— 
find solace in fishing. . . . The fasci- 
nation for it becomes so enticing at 
times that its devotees, white and col- 
ored, will let the tares and crabgrass 
choke the cotton and corn to death if 
there is a fishing hole to reach. We 
are cited to no law, however, that per- 
mits the yearning of the public or any 
sector of it to appropriate one’s prop- 
erty for that purpose in the manner 
proposed here, 


(Osceola County v. Triple E Devel- 
opment Company, Supreme Court of 
Florida, September 26, 1956, rehearing 
denied December 4, 1956, Terrell, ]., 90 
So. 2d 600.) 


Interstate Commerce .. . 
what is a burden? 


Indiana cannot impose its | per 
cent gross income tax on the amounts 
received by an electrical generating 
station in Indiana for energy deliv- 
ered to an Illinois electric utility, 
according to the Supreme Court of 
Indiana. The Court held that the 
electrical energy passed in interstate 
commerce and that a gross income 
transaction violated 
the interstate commerce 
the Constitution. 


tax on such a 
clause of 


Two judges dissented. One read 
the contract under which the elec- 
tricity was delivered as not implying 
a sale of the electricity itself in inter- 
state commerce. He said that the 
contract called for the Illinois dis- 
tributor to bear a_ proportionate 








share of the expense of producing 
the energy and that therefore the 
tax was not interstate 


merce. 


upon com- 

The other dissenter agreed with 
this, but had 
thinking Indiana should be permit- 


further reasons for 


He said that 
even assuming the transaction to be 


ted to collect its tax. 


in interstate commerce, the transac- 
tion must be a burden on that com 
merce to be unconstitutional. Argu- 
ing that the Federal Government 
burdens state governments by the 
imposition of income taxes on the 
salaries of state-government employ- 
ees, he said: “As long as the Federal 
Government maintains that the as 
sessment and collection of the fed- 
eral income tax (of not less than 
18%) on salaries paid by a state, and 
that the collection thereof imposed 
upon a state, is no burden on state 
government, then I shall maintain a 
1% gross income tax is no burden on 
interstate commerce.” 


(Gross Income Tax Division v. Chi- 
cago District Electric Generating Cor- 
poration, Supreme Court of Indiana, 
December 20, 1956, Bobbitt, J., 139 
N.E. 2d 161.) 


Labor Law... 
membership cards 


An employer’s demand that appli- 
cation obtained in a union 
sign-up drive be turned over to the 
employer, if only to be held in cus- 
tody to prevent solicitation on com- 
pany time, is an unfair labor prac- 
tice, the Court of Appeals for the 
Ninth Circuit has decided. 


cards 


The employees were represented 
for bargaining by the Machinists. 
Several employees had started a 
membership campaign for the Unit- 
ed Mine Workers and were engaged 
in procuring signed application and 
authorization cards from other work- 
ers. A foreman ordered one of the 
membership campaigners to turn in 
the signed cards he had in his posses 
sion. 


In the face of the employer’s ar- 
gument that the foreman was en- 
forcing a valid company rule against 
union campaigning on company 
time, the Court ruled the action an 


What's New in the Law 


unfair labor practice. Unable to find 
any similar precise facts in other 
cases, the Court equated the activi- 
ties with “the coercive tendency of 
remarks and questions concerning 
union campaigning, directed to em- 
ployees by supervisory personnel” 
proscribed in other cases. The Court 
pointed out, moreover, that posses- 
sion of the cards, even for a short 
period, would provide the employer 
examine 


with an opportunity to 


them and to exercise surveillance 
over union affiliations and activities 
of individual employees. 

Two other NLRB findings of un- 
fair labor practices were upheld by 
the Court. One was a flat prohibi- 
tion against union campaigning dur- 
ing rest periods; the other was a 
company order forbidding employ- 
ees to wear UMW buttons while at 
work, but not restraining the wearing 
of IAM badges. “In the absence of 
relating to 
plant discipline”, the Court stated, 


special considerations 
“an employer's prohibition against 
the wearing of the usual union in- 
unwarranted interfer- 
ence with the employee's right to 


signia is an 


engage in organizational activity.” 
The case was aggravated, the Court 
added, by the employer's discrimina- 
tion in favor of the certified union. 

In enforcing an NLRB cease and 
desist order against the employer, 
the Court rejected an argument that 
the incidents, even if unfair labor 
practices, were too isolated and spo- 
radic to justify a cease and desist or- 
der. 


(NLRB vy. Essex Wire Corporation, 
United States Court of Appeals, Ninth 
Circuit, February 28, 1957, Hamley, J.) 


Military Law... 
p.o.w. duress 


soldier's defense 
of duress has been found insufficient 
by the United States Court of Mili- 
tary Appeals. 


\ brain-washed 


The accused was convicted by a 
court martial of aiding the enemy 
while he was a prisoner of war of the 
Chinese Communists during the Ko- 
rean War. The aid consisted of 
Communist-inspired, anti-American 
speeches and writings in the official 
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camp newspaper. The soldier plead- 
ed a defense of duress and testified 
that he had been told “it was write 
or else” and “that it would be bet- 
ter for my health if I did [make 
speeches]”. 

This was not enough to establish 
the defense, the Court held. It ruled 
that the standard by which the de- 
fense of duress must be measured is 
whether the acts of duress relied 
upon are present, immediate and 
pending, and of such a nature as to 
induce a well-grounded apprehen- 
sion of death or serious bodily injury 
if the act is not done. 

The Court said that it could not 
ignore the background against which 
the offense took place—the hardships 
and mistreatments suffered by pris- 
oners-of-war of the Chinese Com- 
munists. But, it continued, even 
against this background, the accused 
failed to show coercion or duress 
amounting to a legal defense. 


(U.S. v. Olson, United States Court of 
Military Appeals, January 4, 1957, Lati 
mer, J., 7 U.S.C.M.A. 460.) 


Negligence .. . 
jockey’s death 


An Illinois court has denied re- 
covery for the death of a jockey 
based on the theory that the track 
was negligently constructed and that 
its condition was rendered too haz- 
ardous by mud for racing. 

The jockey was killed when his 
horse stumbled on a very muddy 
track and crushed the rider. The 
jockey’s personal representative re- 
covered a verdict from the jury but 
the trial judge entered judgment for 
the defendant notwithstanding. 

The Appellate Court of Illinois 
for the Fourth District affirmed. It 
held that the plaintiff's evidence did 
not establish that the track had been 
faultily constructed. While the evi- 
dence showed the track to be in poor 
condition because of rain for several 
days, the Court declared that the 
jockey assumed the risk created by 
this condition because he could have 
refused the mount. The Court also 
based its holding on the fact that the 
track could not of its own accord 
cancel any race because of the pro- 


visions ol the license it had received 
for the meet from the Illinois Rac- 
ing Board. 


(Brokaw v. East St. Louis Jockey Club, 
Appellate Court of Illinois, Fourth Dis- 
trict, October 9, 1956, Bardens, ]., 12 
Ill. App. 2d 243, 139 N. E. 2d 850.) 


Schools .. . 
segregation 


Another attempt by a state to re- 
tain a racially segregated public- 
school system has bitten the dust. 
The Court of Appeals for the Fifth 
Circuit has ruled that a Louisiana 
constitutional amendment and two 
statutes have not avoided the effect 
of the School Segregation Cases, 349 
U.S. 294. 

The Louisiana Constitution pro- 
vides that all public elementary and 
secondary schools shall be operated 
separately for white and colored 
children. After the Supreme Court's 
segregation decision, the Louisiana 
voters adopted an amendment add- 
ing the following sentences: 

. . This provision is made in the ex 
ercise of the state police power to pro 
mote and protect public health, mor 
als, better education and the peace 
and good order in the state, and not 
because of race. The Legislature shall 
enact laws to enforce the police power 
in this regard. 


In 1954 Louisiana enacted a statute 
repeating the constitutional require- 
ment of separate schools and con- 
taining penalties for violation. At 
the same time the Legislature adopt- 
ed a pupil assignment act providing 
that each parish superintendent 
“shall, each year, determine the par- 
ticular public school within each 
parish to be attended by each school 
child applying for admission to pub- 
lic schools”. No standards or guides 
for assignment were provided. 
Turning down an argument that 
Louisiana had thereby sailed around 
the School Segregation Cases, the 
Court affirmed an injunction strik- 
ing down segregation after such time 
as necessary to make arrangements 
for integrated schools. “The use of 
the term police power works no mag- 
ic in itself’, the Court stated. “Unde- 
niably the states retain an extremely 
broad police power. This power, 
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however, as everyone knows, is itself 
limited by the protective shield of 
the federal Constitution. . . . Prob- 
ably the most clear answer to this 
effort by the State of Louisiana to 
continue the pattern of segregated 
schools in spite of the clear and un- 
equivocal pronouncement of the Su- 
preme Court . . . is that this is pre- 
cisely what was expressly forbidden 
in those decisions.”’ 

Turning to the pupil assignment 
act, the Court noted that while the 
act did not contain standards, afh- 
davits filed indicated that the state 
intended to apply it on the basis that 
Negro pupils were inferior to white 
students in intelligence ratings, 
school progress, incidence of certain 
diseases and percentage of illegiti- 
mate births. The Court declared 
that the state could not arbitrarily 
classify one race because of a more 
frequent identification of that race 
with undesirable qualities, although 
it left the door ajar for a classifica- 
tion statute based on _ reasonable 
standards and applied to all alike. 

(Orleans Parish School Board v. Bush, 
United States Court of Appeals, Fifth 
Circuit, March 1, 1957, Tuttle, J.) 


Taxation ... 
estimates 


The Court of Appeals for the 
Fifth Circuit has turned back a con- 
stitutional challenge to the provi- 
sions of the Internal Revenue Code 
imposing additions to tax for wilful 
failure and neglect to file a declara- 
tion of estimated tax. The Court 
characterized the case as a “rethresh- 
ing of old straw” and “running a 
completely covered track”. 

The taxpayers’ contention was 
that the provision of the Code, §294 
(d) (1)(A) of the 1939 Code, was 
unconstitutional and void for uncer- 
tainty under the due process clause 
of the Fifth Amendment. They 
claimed that additions to tax or pen- 
alties should rest upon the certainty 
of an ascertained income, and not 
upon the uncertainty and guesswork 
of an estimated income. To impose 
such a penalty, they said, was to take 
property without due process. 

But the Court had no sympathy 
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for this argument. It found that Con- 
gress’ taxing power has an all-em- 
bracing character, and that Congress 
has a like latitude in exercising that 
It declared that the Fifth 
Amendment is not a limitation on 


power. 


the taxing power because the Consti- 
tution does not conflict with itself 
by conferring the taxing power and 
then taking it away by the limita- 
tions of due process. 

The Court also pointed to the so- 
cial security tax case (Steward Ma- 
chine Company v. Davis, 301 U.S. 
548) as removing doubt as to Con- 
gress’ discretion in establishing pro 
cedures for effective tax exaction. 

(Walker v. U.S., United States Court 
of Appeals, Fifth Circuit, February 5, 
1957, per curiam, 240 F. 2d 601.) 


What’s Happened Since .. . 


On February 25, 1957, the Su- 


preme Court of the United States: 
REVERSED 
opinion by Mr. Justice CLARK) the 


(6-to-3, with majority 


decision of the Court of Appeals for 
the Ninth Circuit in Radovich v. 
National Football League, 231 F. 2d 
620 (42 A.B.A.J. 567; June, 1956). 
The Ninth Circuit had dismissed the 
complaint of a former professional 
football player seeking treble dam- 
Act, 15 
U.S.C.A. §15, from two professional 


ages under the Clayton 
football leagues, the league commis- 
sioners and several professional foot- 
ball clubs. The reasoning of the 
Ninth Circuit was that the exemp- 
tion from antitrust laws accorded 
professional baseball in 1922 in 
Federal Base Ball Club v. National 
League, 259 U.S. 200, and reaffirmed 


in 1953 in Toolson v. New York 
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Yankees, 346 U.S. 356, should be ex- 
tended to professional football be- 
cause it is, like baseball, a team 


sport, rather than an_ individual 
sport like boxing, which was found 
subject to antitrust laws in U.S. v. 
International Boxing Club, 348 U.S. 
236. But the Supreme Court, saying 
in effect that organized baseball ex- 
ists in an immune world of its own 
because of the historic accident of 
the Federal Base Ball decision, re- 
fused to be bound by its baseball 
cases. It declared that if the result 
was “unrealistic, inconsistent or il- 
logical”, Congress would have to 
perform the repair work. The Su- 
preme Court also viewed the com- 
plaint as stating a cause of action, 
Ninth Circuit had 
thought the complaint defective in 
itself. 


whereas the 


Make Your Hotel Reservations for New York Now! 


The Eightieth Annual Meeting of 
the American Bar Association will 
be held in New York City, July 14- 
16, 1957, and will then recess to 
reconvene in London, England, July 
24-30, 1957. Most of the Sections of 
the Association will meet prior to 
July 14 in New York, and certain of 
them will reconvene in London. The 
January, 1957, issue of the JOURNAL 
carries a more detailed announce- 
ment concerning hotel reservations 
in New York (page 75), and at pages 


45-47 will be found the first an- 
nouncement with respect to the Pro- 
gram, both in New York and in 
London. 

Requests for hotel reservations in 
New York, including members of the 
Section of Insurance, Negligence and 
Compensation Law, meeting at The 
Plaza, July 7-10, should be addressed 
to the Reservation Department, 
American Bar Association, 1155 East 
Sixtieth Street, Chicago 37, Illinois, 
and should be accompanied by pay- 


ment of the $10.00 registration for 
each lawyer for whom reservation is 
requested, UNLESS PREVIOUSLY REGIS- 
TERED FOR LONDON, WHICH REGISTRA- 
TION FEE INCLUDES THE NEW YORK 
PORTION OF THE MEETING. 

Indicate three choices of hotel, 
type of accommodations, together 
with definite arrival and departure 
dates. 

Reservations will be confirmed as 


promptly as possible. 
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Tax Notes 








= Prepared by Committee on Publications, Section of Taxation, George D. Web- 


ster, Chairman. 





Federal Income Taxation of Life Insurance Companies 


In 1921, when members of the 
Senate Finance Committee ques- 
tioned the phraseology of the pro- 
posed taxing provisions in respect to 
life insurance companies, the re- 
sponse of Dr. T. S. Adams, then Tax 
Adviser to the Treasury Depart- 
ment, was as follows (Hearings be- 
fore Senate Finance Committee on 
H.R. 8245, 67th Cong., Ist Sess., 87, 
92) : 

Only experts are interested . . . that 
language of the present law, language 
which the companies themselves pro- 
posed and which they understand ... . 
Every word of the phraseology of that 
section has been gone over by insur- 
ance experts of the very highest cal- 
iber. Only a few people are involved. 
The public is not interested in this, 
they do not have to read it, and the 
people who deal with it are experts. 
Every word of that phraseology was 
presented to the insurance officials, 
and only those companies who are in- 
volved must understand it. 
Unfortunately, this approach still 

generally reflects the attitude toward 
the area of federal income taxation 
relating to life insurance companies. 
But, regardless of the difficult and 
specialized nature of this area, all 
lawyers should at least have an un- 
derstanding of the basic framework. 
This is so if for no other reason than 
the fact that the total assets of life 
insurance represent a 
large segment of the United States 
economy, i.e., over $96 billion.’ It is 
also significant that life insurance 
has an important place in the United 
States economy which should be en- 
couraged as a means of discharging 
the responsibility for the care of 
dependents. 


companies 


There are three fundamental 


principles upon which the taxation 
of life insurance companies is pred- 
icated: 

1. Premium receipts do not con- 
stitute income. These are really sav- 
ings deposits of the individual policy- 
holders. 

2. Underwriting gains and _ losses 
are disregarded in the determination 
of taxable income.? 

3. The same tax formula is applied 
to both stock and mutual companies 
with respect to life insurance busi- 
ness; net investment income is the 
primary tax base. (This uniformity 
of tax treatment has met with the ap- 
proval of most of the companies, both 
stock and mutual.) 

These basic principles were first in- 
corporated in the statutory scheme 
in 1921; however, the Life Insurance 
Company Tax Acts of 1955 and 1956 
(embodied in the 1954 Code as Sec- 
tions 801-818) ,3 which included some 
substantial departures from prior 
provisions, provide the present meth- 
od of taxing these companies. 
Definition. A company is consid- 
ered as a life insurance company 
(Section 801 (a)), if it is an insur- 
ance company engaged in the busi- 
ness of issuing life insurance and an- 
nuity contracts and more than 50 per 
cent of its total reserves are life 
insurance reserves or certain other 
reserves (unearned premiums and un- 
paid losses) on noncancelable acci- 
dent and health insurance contracts. 
There are three primary limitations: 
it must be an insurance company 
(see Treas. Reg. 1.801-1(b) ), 50 per 
cent of its reserves must be life in- 
surance reserves (defined in Section 
801(b)) (or unearned premiums 
and unpaid losses on noncancelable 
accident and health insurance) , and 
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for this definitional purpose, life in- 
surance is not considered to exist to 
the extent of outstanding policy 
loans (Section 801 (d)). This third 
limitation was inserted as a “‘loop- 
hole closing” provision in 1955, for 
under prior law, life insurance re- 
serves could be created through the 
device of selling insurance policies 
and extending policy loans to the 
amount of the reserves set up in the 
policies. 

Net investment income. “Gross in- 
vestment income” (Section 803) is 
defined as interest, dividends, rent, 
royalties, certain amounts received 
in connection with entering into (or 
altering or terminating) agreements 
such as leases (e.g., bonus payments 
or mortgages), and income derived 
from the operation of a non-insur- 
ance business. The inclusion of roy- 
alties (by the 1955 Act) is a legisla- 
tive reversal of Great National Life 
Insurance Co. v. Campbell, 219 F. 
2d 693 (5th Cir. 1955), which had 
held that “rents” did include 
“royalties”. Capital gains and losses 


not 


are not included in “gross invest- 
ment income’, and, as already in- 
dicated, this is also true for premium 
receipts and underwriting gains and 
losses. There is permitted a deduc- 
tion for taxes or other expenses with 
respect to real estate owned by the 
company. Also allowed are the de- 
ductions contrary to Manufacturers 
Life Insurance Co., 43 B.T.A. 867 

(1941) attributable to any trade 
or business, the income of which is 
includible in the company’s gross in- 
vestment income. 

Reserve and other policy liability 
deduction. From net investment in- 
come there is deducted the “reserve 
and other policy liability deduction” 
(Section 804). This term is defined 
as the sum of the amounts deter- 
mined by applying the following 
= Business Weex, January 5, 1957, ‘page 79. 
True, March 18, 1957. 

2. The most recent effort to tax under- 
writing gains and losses was in 1950. See 
Hearings before the Committee on Finance 
on H.R. 8920, 8lst Cong., 2d Sess. 7-8 (1950). 

3. All section references herein are to the 
Internal Revenue Code of 1954. 

4. For a discussion of the considerations 
involved, see Report of Subcommittee on 
Ways and Means, House of Representatives, 
“Taxation of Life Insurance Companies”, 
pages 47-48, 131-132 (1955). In the House 


version of the 1942 Act, capital gains and 
losses were included in investment income. 
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percentages to the excess of the net 
investment income over the net in- 
vestment income allocable to non-life 
insurance reserves (Section 804 (d) ): 

(1) 871% per cent of so much of the 
excess as does not exceed $1 million 
and (2) 85 per cent of so much as 
exceeds $1 million. Under the 1955 
revision, a limitation is placed on 
this deduction (to take care of the 
so-called investment company prob- 
lem, 1.e., by holding assets not neces- 
sary to the meeting of life insurance 
obligations, a company formerly 
could serve as an investment com- 
pany with investment income taxed 
at 614 per cent instead of 52 per 
cent) so that it may not exceed the 
sum of twice the reserve interest re- 
quirements shown on the company’s 
own books on reserves in connection 
with policies involving life contin- 
gencies, plus the amount of certain 
other interest and dividends to pol- 
icyholders. 

There is also provided a “special 
interest deduction” (Section 805) 
for a life insurance company when 
net investment income is insufficient 
or barely sufficient to meet required 
interest commitments. 

Imposition of tax. The regular 
corporate tax rates are applied to 
the “life insurance taxable income” 
and to the “non-life insurance tax- 
able income”.5 The former term is 
defined as the “net investment in- 
come”, minus the following: the net 


So You're Going 

To Fly to London 

(Continued from page 414) 

the Warsaw Convention do not ap- 
ply, since this type of insurance is a 
matter of private contract between 
the passenger and the selected in 
surance company. However, if you 
will only read the ordinary trip in 
surance policy, you will find that 
there are territorial exclusionary 
provisions. It is recommended that 
if you want to carry any additional 
insurance, life or accident, you con- 
sult a reputable insurance agent and 
put your problem up to him and be 
guided by his advice. 





investment income allocable to non- 
life 


insurance reserves, the reserve 
and other policy liability deduction 
and the special interest deduction 
(Section 802 (b)). The effective tax 
rate is about 6-714 per cent on net 
investment income. 

One other provision should be 
specifically noted. Section 818 pro- 
vides alternative tax treatment if the 
taxable year begins not more than 
after the first day on 
which the company was authorized 
to do business as a life insurance 
company. This relief measure was in- 
serted in the Code by the 1955 Act 
because in the initial period of op- 
eration an insurance company will 


no doubt have an excess investment 


nine years 


income, and this provision in gen- 
eral would render this income tax- 
able only to the extent it was not 
used to cover deficits incurred in es- 
tablishing the life insurance business. 

The 1957 taxing formula for life 
insurance companies has not yet 
been determined. It is assumed that 
the 1955-1956 will be ex- 
tended to 1957. However, if it is not, 
the so-called 1942 formula will be 
effective. this method, the 
Secretary of the Treasury determines 
and promulgates, on the basis of the 
previous year’s experience of all 


formula 


Under 


companies, the ratio of needs to re- 
ceipts. This percentage, called the 
“Secretary's ratio”, is applied by each 
company to its net investment in- 


Please do not feel free to debate 
the authorities I have cited or the 
advice that I have gratuitously 
given. I have been accused of being 
“a kind of sarcastic fellow”. This is 
not a complaint against air trans- 
portation. I am an enthusiastic user 
of airline facilities. This is written 
only to impress the traveler by air 
on a few points. It is merely to point 
out that the representatives of the 
United States who attended the Con- 
vention of Warsaw had a low regard 
for the value in money, of injuries 
to or for the death of a passenger, 
who unsuspectingly sells himself and 
survivors out for a 


his measly 
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come to determine its “reserve and 
other policy liability deductions”.* 

It should be noted, however, that 
in any event certain features of the 
1955 and 1956 taxing formula have 
been made permanent: the new def- 
inition relating to investment in- 
come, denial of the dividends re- 
ceived credit, the maximum limit on 
the reserve and other policy liability 
deduction, the special interest deduc- 
tion, and the adjustment in policy 
loans in the application of the 50 
per cent test used to define a life in- 
surance company. 

There will no doubt be further 
changes in the formula applying the 
federal income tax to the life insur- 
ance industry. But, whatever changes 
are effected, other than “loophole 
closing” as in the 1955 Act, there 
should be no tax encroachment on 
the reserves of the companies. The 
companies must continue to be al- 
lowed to deduct from investment in- 
come that part which is needed to 
maintain the reserves required by 
law. This principle should never be 
lost sight of, because it is fundamen- 
tal to the industry.” 





5. If a company has non-life insurance re- 
serves, it computes an alternative tax under 
Section 803(c) (2), and pays the greater 
amount. Non-Life Insurance Taxable Income 
is defined in Section 802(f). 

6. The figure announced for 1955 was .8238, 
20 Fed. Reg. 6703 (1955). However, it was 
never used because of the subsequent enact- 
ment of the Life Insurance Company Tax Act 
of 1955 (P. L. 429, March 13, 1956). 

7. See Hearings before Subcommittee of the 
Committee on Ways and Means, House of 
Representatives, 83d Cong., Ist Sess. (1954), 
pages 5-14, 18-22 and 149-151 


amount by purchasing a ticket and 
flying a distance in the United States 
and out of it, when intending to 
go to a treaty signatory nation, in 
case of an airplane crash. Person- 
ally, I have always said that if that 
Lady standing on Liberty Island, for- 
merly known as Bedloe’s Island, and 
holding her torch high ever wants 
to see me again, she will have to 
turn around. 

For my brethren who are flying to 
London or any other foreign city, 
I wish you “all sunny skies ahead”. 





Editor’s Note: The House of Delegates of 
the American Bar Association has twice gone 
on record recommending an increase in the 
Warsaw Convention limitations. 
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Chief Justice Stone and Legislation 


The recent publication of Profes- 
sor Mason’s biography of Chief Jus- 
tice Stone! serves, among other 
things, as a reminder that Stone's 
attitude toward legislation and _ its 
place in the common law system 
changed greatly during his long and 
distinguished career. While Dean of 
the Columbia Law School, he had 
told the New Hampshire Bar Asso- 
ciation: 

Our faith in legislation as the uni- 
versal panacea for all the irregular- 
ities of human conduct tends con 
stantly to carry legislation across the 
boundaries of that considerable area 
of human conduct which lies outside 
the province of positive law because it 
can only be suitably regulated and 
controlled by the conscience of the in- 


dividual or the moral sanctions of 
public opinion. 


This statement was but an echo of 
an earlier pronouncement in 1915 
when as Hewitt Lecturer at the 
Cooper Union he had applauded a 
decision invalidating a workmen’s 
compensation act and had asserted 
that constitutional amendment was 
the proper method of safeguarding 
the economic interest of the worker.’ 

Little more than a decade after 
the New Hampshire speech, we find 
Stone at the Harvard Tercentenary 
saying: 

The reception which the courts 
have accorded to statutes presents 
a curiously illogical chapter in the 
history of the common law. Notwith- 
standing their genius for the genera- 
tion of new law from that already es- 
tablished, the common law courts have 
given little recognition to statutes as 
starting points for judicial law mak- 
ing comparable to judicial decisions. 


The original attitude toward the 
province of legislation was not sur- 
prising. Three factors may have con- 
tributed to it. Stone’s early training 
in science took place at a time when 


taxonomy was an important, if not 
the principal, concern of the natural 
scientist. It is a significant but fre- 
quently neglected fact that Langdell, 
the originator of the case system, was 
also the product of this era. His the- 
ory essentially was that by a process 
of induction from individual cases, 
the whole structure of the law might 
be revealed, just as animals, plants 
and even stones could be arranged 
and classified in an orderly system 
through the examination of thou- 
sands of individual specimens. To 
adherents to this point of view, law 
necessarily was something observed 
rather than created. Thus, the idea 
that legal rules could be deliberately 
and abruptly altered through legis- 
lation was foreign to the basic prem- 
ise on which 
founded. The Darwinian theory that 
species originated and 
through a long evolutionary process 
was also part of the intellectual en- 
vironment of that day. Stone, with 
a scientific interest and background, 
entered the Columbia Law School 
when Keener had come from Har- 
vard to introduce the case system.* 
In such a climate it is no wonder 


the case system was 


developed 


that the concept of legislation as a 
source of law was completely foreign 
to his thinking. 

In addition to the narrow view- 
point characteristic of the case svs- 
tem, the influence of the historical 
school of jurisprudence may have 
contributed to Stone’s skepticism to- 
ward legislation. The attitude of the 
historical jurist was epitomized by 
James C. Carter, who maintained 
that for three thousand years legisla- 
tion had been confined to the prov- 
ince of public law and that it was in- 
capable of taking a principal part in 
the regulation of private affairs.® 
This view, if not universally shared, 
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was certainly predominantly held by 
lawyers of the late nineteenth and 
early twentieth centuries. 

In view of the foregoing, one may 
wonder not that Stone was originally 
opposed to legislative action but 
rather that he later became its sup- 
porter. Clearly he was influenced 
first by his colleagues at Columbia. 
Thomas 
Reed Powell as saying that Stone’s 


Professor Mason quotes 
views on the workmen's compensa- 
tion cases were considerably altered 
because of the attitude of Professors 
Goodnow and Chamberlain.?’ Un- 
doubtedly, years of association on 
the Bench with Justices Holmes and 
Brandeis had their effect. Whatever 
the cause, it is a tribute to the in- 
herent intellectual of the 
that he ultimately adopted 
views almost diametrically opposite 
which 


honesty 
man 
to those he originally ex- 
pressed. 

This is not to say that he ever be- 
came a convinced advocate of social 
legislation as Brandeis was. Rather, 
his attitude was more like that of 
Holmes, although perhaps without 
the Olympian aloofness that char- 
acterized the latter. Stone himself 
was fully aware of this. In a letter 
quoted by Professor Mason he said 
r neither of us [Holmes and 
Stone] are liberals in the sense, for 
example that Judge Brandeis 
is.""8 

Essentially, at least on the consti- 
tutional level, attitude to- 
ward legislation was the result of a 


Stone’s 


basic theory of the separation of 
powers and it is here that he made 


his most significant contribution. 


Time after time, particularly as a 


dissenter in the early days of the 


New Deal, he pointed out that courts 
had no right to destroy the power to 


1. Alpheus Thomas Mason, Hartan Fiske 
Srone: PrrarR oF THE Law. (New York. The 
Viking Press. 1956). (Hereafter cited as 
Mason.) In a sense this article is a limited re- 
view of Professor Mason’s work. Specific 
quotations are identified. The writer, however, 
acknowledges a general indebtedness to Pro- 
fessor Mason beyond the material which has 
been ee, 

2. Mason 


, 98n. 

3. Mason, 116. 

4. The address was subsequently published 
in 50 Harv. L. Rev. 4 (1936). The quoted pas- 
sage gees at page 12. 

5. Mason, 69. 


6. Carter, Law: Irs Orci, 
Function, Lecture IX (1907). 

7. Mason, 124. 

8. Mason, 332. 
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govern and that the substitution ol 
the judge’s economic views for those 
of the legislature was a usurpation 
ol power. 

As one reads Professor Mason's 
vivid account of those days he is re- 
minded of old battlegrounds. They 
need not be revisited for our pur- 
poses. It is however, that 
Stone’s constant and sometimes ve 


hement 


clear, 


with re- 
markable clarity on the fundamental 
issues involved. It is not too much 
to suppose that they had their effect 
in producing at least some change 
in attitude on the part of the ‘key 
justices’, although it was not until 
changes in the personnel of the court 
reversed the balance of power that 


protests focused 


Stone’s views consistently prevailed. 
The same attitude of judicial self- 
restraint seems to have characterized 


Maine 


The undersigned hereby nomi- 
nate David A. Nichols, of Camden, 
for the office of State Delegate for 
and from Maine to be elected in 
1957 for a three-year term begin- 
ning at the adjournment of the 1957 
Annual Meeting: 

Frederick P. 
gusta; 

George F. Peabody, Merrill R. 
Bradford, Arnold L. Veague, Ed- 
ward H. Keith and John W. Ballou, 
of Bangor; 

James Blenn 
Boothbay Harbor; 

Clement F. Robinson, of Bruns- 
wick; 


O'Connell, of Au- 


Perkins, Jr., of 


Francis A. Brown, of Calais; 

John L. Easton, Jr., of Dover-Fox- 
croft; 

Benjamin Butler, of Farmington; 

Robert B. Dow, of Norway; 

Edward T. Richardson, Jr., Na- 
than W. Thompson, John D. Leddy, 
Nathaniel M. Haskell, Herbert A. 
Crommett, Philip G. Willard, Don- 
ald S. Smith, Clement F. Richardson 


and F. E. Richardson, of Portland: 


Nominating Petitions 


Stone's approach to problems ol 
interpretation. Although 
there is litthe evidence that he ac 
tually dealt with statutes in the man 


statutory 


ner of one trained in the civil law, 
it is, nevertheless, true that he at 
tempted to discover and give effect 
to what he understood to be the leg 
islative purpose instead of adopting 
the literal and restrictive interpreta- 
tions characteristic of the typical 
common law judge. As his biograph- 
er asserts, “He had a real talent for 
breaking the crust of verbiage in 
which statutes are encased and for 
thread of 
after 


tracking the purpose 


through section section, in 
search of the meaning which the leg- 
islature attempted to express.”® Re 
alizing that the legislature is the 
branch of government empowered to 


social 


desirable 


define policy, he 










Christopher S. Roberts, A. Alan 
Grossman, Samuel W. Collins, Jr., 
and Christy C. Adams, of Rockland. 


New Hampshire 


The undersigned hereby nomi- 
nate Robert W. Upton, of Concord, 
to fill the vacancy in the office of 
State Delegate for and from New 
Hampshire: 

Winslow H. Osborne, H. Thorn- 
ton Lorimer, George P. Cofran, At- 
lee F. Zellers, Guy A. Swenson, Jr., 
Frank J. Sulloway and James B. 
Godfrey, of Concord; 

Walter A. Calderwood and Stan- 
ley M. Burns, of Dover; 

Robert B. Donovan, of East Kings- 
ton; 


John W. Perkins, of Exeter; 

William Lehnert, of Groveton; 

George R. Hanna, of Keene; 

Robert V. Johnson and William 
W. Keller, of Laconia; 

John W. King, Stanley M. Brown, 
Alfred J. Chretien, Arthur A. 
Greene, Jr., Maurice F. Devine, 
Shane Devine and James B. Malley, 
of Manchester; 


Tax Notes 


viewed judicial interference by way 
of restrictive interpretation in the 
same light as similar interference os- 
tensibly based on constitutional 
grounds. 

In so doing, Stone revealed him- 
self as a great common law judge. 
Just as his predecessors had given 
life to the law through the expan- 
sion of precedent to meet changing 
conditions, he permitted law to grow 
through deference to legislative rec 
ognition of needed change. “A stat- 
ute”, he said, “is not an alien in 
truder in the house of the common 
law, but a guest to be welcomed and 
made at home there as a new and 
powerful aid in the accomplishment 
of its appointed task of accommo- 
dating the law to social needs.” 


9. Mason, 430 
10. Mason, 431 


Frank B. Clancy, of Nashua; 
James J. Kalled, of Wolfeboro; 
Francis P. Edes, of Woodsville. 


Washington 


The undersigned hereby nomi- 
nate Richard S. Munter, of Spokane, 
for the office of State Delegate for 
and from Washington to be elected 
in 1957 for a three-year term begin- 
ning at the adjournment of the 1957 
Annual Meeting: 

John E. Close, of Aberdeen; 

Charles F. Scanlan, Willard J. 
Roe, F. B. Danskin, Kenneth E. 
Gemmill, Will Lorenz, Smithmoore 
P. Myers, Thomas Malott, Harold 
W. Coffin, Horton Herman, Benja- 
min H. Kizer, Del Cary Smith, P. H. 
Winston and Fred W. Gilbert, of 
Spokane; 

Leo A. McGavick, A. E. Blair, 
Clifford M. Langhorne, Joseph H. 
Gordon, Reuben C. Carlson and By- 
ron D. Scott, of Tacoma; 

John Gavin, C. W. Halverson, 
E. F. Velikanje, J. P. Tonkoff and 
|. S. Applegate, of Yakima. 
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Activities of Sections 
and Committees 








SECTION OF CORPORATION, 
BANKING AND BUSINESS LAW 


As indicated in last month’s issue 
of the AMERICAN Bar ASSOCIATION 
JourNAL, this Section will sponsor a 
program at the Denver Regional 
Meeting on the subject of “Securities 
Offerings for Mineral Development”. 
It has now been determined that the 
views of the Securities and Exchange 
Commission will be expressed at this 
program by Earl F. 
Hastings, George A. Blackstone, As- 


Commissioner 


sociate Director of the Division of 
Corporation Finance, and Milton J. 
Blake, Administrator of the Denver 
Regional Office. 

Through the efforts of Carl W. 
Funk, Chairman of the Committee 
on State Banks, and with the co- 
operation of the Antitrust Section 
National 
Banks, this Section was successful in 


and the Committee on 
having the House of Delegates pass 
a resolution at the Midwinter Meet- 
ing amending its action of a year ago 
concerning certain proposed legisla- 
tion affecting bank mergers. The 
position was taken last year by the 
House that the assets provision of 
Section 7 of the Clayton Act should 
be extended to banks. Mr. Funk has 
now been authorized to appear in 
behalf of the Association before the 
appropriate congressional commit- 
tees to urge the adoption of legisla- 
tion requiring bank mergers to be 
approved by appropriate federal 
banking agencies (Comptroller, Fed- 
eral Reserve Board or Federal De- 
posit Insurance Corporation) as not 
unduly lessening competition or un- 
duly tending to create a monopoly; 
such approval presumably to afford 
subsequent immunity from attack. 
E. Nobles Lowe, Chairman of the 
Committee on Corporate Law De- 
partments, spoke on the activities of 
his committee at the March meeting 


of the Ohio State Bar Association, 
and Leon Hickman of that commit- 
tee at the same meeting delivered an 
entitled “The Changing 
Role of the Corporate Counsel,” 


address 


which was published in The Busi- 
ness Lawyer for April. 

The Committee on Corporate Law 
Departments has arranged a joint 
meeting with the Corporate Law De- 
partments Committee of The Asso- 
ciation of the Bar of the City of New 
York to be held on May 13 and 14. 
The program will deal with (1) 
congressional investigations, (2) the 
Lobbying Act, (3) the role of the 
corporate lawyer in corporate af- 
fairs, (4) what the corporate execu- 
tive expects of the law department, 
and (5) liabilities, responsibilities 
and implied authority of officers and 
directors. A social feature of the pro- 
gram will be a buffet dinner on Mon- 
day, May 13. 

Plans for programs at the Annual 
Meeting in New York and London 
are beginning to crystallize, and 
judging from preliminary reports, 
highly entertaining and practical ses- 
sions are in prospect. A recent com- 
munication from the International 
Bar Association stressed that the 
subject which stimulated the most 
interest and stood out as the most 
successful in its conference in Oslo, 
Norway, last year was the topic of 
“International Ship Building Con- 
tracts”. Members of the Association 
interested in this subject will be 
pleased to know, therefore, that the 
New York program will include a 
panel discussion on ship financing. 
This discussion will be held in the 
Jade Room of the Waldorf-Astoria 
on Thursday, July 11, from 10:00 
1.M. to 12:00 noon. The panel will 
be moderated by George C. Seward, 
the Section Secretary, and will in- 
clude Leonard D. Adkins, Carl Far- 


bach, Edward H. Mahla, George 
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Pidot and Joseph C. Simpson, all of 
the New York Bar, and Alan F. 
Wohlstetter, of the District of Co- 
lumbia Bar. As a foundation for 
appreciation of the discussion, two 
articles on the subject were pub- 
lished in the January, 1957, issue of 
The Business Lawyer. Immediately 
following the panel discussion, a 
luncheon will be held beginning at 
12:15 p.m. in the East Foyer. The 
speaker will be Frederic W. Ecker, 
President of Metropolitan Life In- 
surance Company and Chairman of 
the Insurance Committee of Presi- 
dent Eisenhower's Program for 
People-to-People Partnership. His 
subject will be “A Road to Enduring 
Peace”’. 

Another portion of the New York 
program which should attract wide 
attention will be the dramatization 
of an arbitration proceeding to be 
held at 2:30 p.m. on July 11, in the 
Jade Room of the Waldorf-Astoria. 
The program will be under the aus- 
pices of the Committee on Commer- 
cial Arbitration of which Martin J. 
Dinkelspiel, of San Francisco, is 
chairman. He has appointed a sub- 
committee from the New York Bar 
consisting of Alfred B. Carb as chair- 
man, Sylvan Gotshal and Albert I. 
Edelman. Messrs. Carb and Edelman 
are collaborating in the preparation 
of the script and the subcommittee 
hopes to enlist a distinguished cast. 
The dramatization will be designed 
to reflect the role of the lawyer in an 
arbitration proceeding and to pro- 
mote an understanding of the arbi- 
tration process and its possible ap- 
plications to business situations. The 
American Arbitration 
of which Mr. Gotshal is immediate 


Association, 


past president, is lending its full sup- 
port and co-operation. 

The Division of Food, Drug and 
Cosmetic Law will hold a morning 
and afternoon session on Friday, 
July 12. The Section will also spon- 
sor a visit to the floor of the New 
York Stock Exchange on July 12, 
from 4:30 p.m. to 5:30 P.M. 

The program in London will con- 
sist of a session on the afternoon of 
July 25 at the Dorchester Hotel. The 
subject for discussion will be “So- 
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licitor’s Contribution in the Raising 
9f Capital Funds and English Tech- 
niques in Financing”. The program 
will be moderated by Malcolm Foo- 
shee, of New York, chairman of the 
Section’s Committee on Develop- 
ments in Business Financing. The 
English speakers will be Godfrey 
William Rowland Morley, Kenneth 
Davey Cole and Charles Hilary Scott, 
all distinguished London solicitors, 
all present or past members of the 
Council of the London Law Society 
and all outstanding authorities in 
the field on which they will speak. 
The English inquisitor at the session 
will be Professor L. C. B. Gower, a 
member of the Law Department at 
the London School of Economics. 
Professor Gower was a visiting Pro- 
fessor at the Harvard Law School 
during 1954-55. He is the author of 
Modern Company Law and numer- 
The 
American inquisitors will be Wal- 
ter J. Cummings, Jr., Carl Farbach 
and Carl. E. Newton. 


ous articles on allied subjects. 


SECTION OF INSURANCE, 
NEGLIGENCE AND 
COMPENSATION LAW 


In accordance with Article IV, 
Section 1 of the By-laws of the Sec- 
tion, the following have been nomi- 
nated to serve as officers and Council 
members at a meeting of the Council 
in Chicago, February 17, for terms 
beginning at the adjournment of the 
1957 Annual Meeting of the Associa- 
tion: 

Chairman-Elect: Stanley C. Mor- 

ris, Charleston, West Virginia; 

Vice Chairman: John J. Wicker, 

Jr., Richmond, Virginia 

Secretary: Welcome D. Pierson, 

Oklahoma City, Oklahoma 
Members of the Council for the 
term ending 1961: Wayne E. 
Stichter, Toledo, Ohio; Harry 
Gair, New York, New York. 

Section 3 of Article IV of the By- 
laws provides that not later than 
June 1, not less than fifty members 
of the Section in good standing, of 
whom not more than twenty-four 
accredited to any one state, may file 
by registered mail with the Chair- 


man of the Section a nominating pe- 
tition, which may be in parts, duly 
signed with names and addresses, 
making nominations of individuals 
other than the above for said offices. 
All such petitions must be accompa- 
nied with written consent of any per- 
son so nominated. Petitions should 
be sent to the Chairman of the Sec- 
tion, H. Beale Rollins, Title Build- 
ing, Baltimore 2, Maryland. 

The election will be in New York 
City on July 9. The present Chair- 
man-Elect, L. J. Carey, of Detroit, 
Michigan, will automatically assume 
chairmanship of the Section after 
the adjournment of the 1957 Annual 


Meeting in London, England, July 
25. 


SECTION OF REAL PROPERTY, 
PROBATE AND TRUST LAW 


At its midwinter meeting in Chi 
cago, the Council of the Section dis 
cussed arrangements for the joint 
sponsorship by the Bat 
Foundation, the Law School of the 
University of Michigan and the Sec- 
tion of Real Property, Probate and 
Trust Law, of an important research 
project to commence in June of 1958 


American 


looking toward the preparation of a 
model title standards law. Professor 
Lewis M. Simes of the Law School of 
the University of Michigan is to head 
the project. He is widely known as 
an authority in the field of real es- 
tate law. 

The Council also authorized the 
appointment of a new subcommittee 
to review the numerous publications 
in the estate planning field released 
by both commercial and professional 
sources and to study procedures in 
the estate planning field advocated 
by lay organizations as well as pro- 
fessional, with a view of giving to the 
general practitioner a guide to reli- 
able sources of information and prac- 
tical guidance in estate planning 
practice. 

The Council also completed plans 
for the Section’s part in the Regional 
Meeting of the Association to be 
held May 8, 9, 10 and 11 in Denver, 
Colorado. At this meeting, Professor 
Alfred F. Conard of the University 
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of Michigan will discuss “A Model 
Securities Transfer Law”; Francis P. 
Maguire, of the office of the General 
Counsel of the Connecticut General 
Life Insurance Company, will dis- 
cuss “Estate Planning Fundamen- 
tals”; and Golding Fairfield, of 
Denver, will discuss “Titles to Aban- 
doned Railroad Rights of Way”. 


SECTION OF 
ADMINISTRATIVE LAW 


The Council of the Administrative 
Law Section of the American Bar 
Association held its midyear meet- 
ing in Chicago on February 16, with 
all members of the Council present. 
[wo important recommendations 
were adopted for transmittal to the 
House of Delegates. The two recom- 
mendations dealt with appeals from 
actions of administrative agencies. 
Che first dealt specifically with (a) 
abbreviation and uniformity of rec- 
ord on review; (b) forum in case of 
multiple appeals; (c) uniformity of 
rules on review of agency proceed- 
ings; and (d) contents of record on 
review of agency decisions. The sec- 
ond recommendation relative to ap- 
peals from administrative action 
dealt with simplification and separa- 
tion of issues. Both of the recommen- 
dations were adopted by the House 
of Delegates. 

There was also presented to the 
House of Delegates, and approved 
by it, a recommendation looking to- 
ward the elimination of the limita- 
tions on attorneys’ fees now in effect 
in some administrative proceedings. 
This recommendation was embodied 
in a resolution adopted by the Sec- 
tion of Administrative Law at the 
Dallas meeting. 

The Administrative Law Section 
is formulating interesting plans for 
the Annual Meeting in July which 
include sessions of the Section meet- 
ing in both New York City and 


London. 


SECTION OF 
ANTITRUST LAW 


The Section of Antitrust Law will 
have a General Session at 10:00 a.m., 
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July 25, at Grosvenor House in Lon- 
don, followed by a luncheon at 
12:30 p.m. The general theme of the 
papers to be delivered at both the 
morning session and the luncheon 
will be the extraterritorial applica- 
tion of the United States antitrust 
laws and the resultant conflicts with 
the laws of foreign countries. 


COMMITTEE ON 
PROFESSIONAL RELATIONS 


At the Midyear Meeting in Chi- 
cago last February, the Special Com- 
mittee on Professional Relations 
presented to the House of Dele- 
gates a joint report of this Commit- 
tee and the Committee on Relations 
with the Bar of the American Insti- 
tute of Accountants, and called at- 
tention to a pamphlet printed by 
the American Institute of Account- 
ants containing the joint report, the 
Statement of Principles adopted in 
1951, and the interpretation of 
Treasury Circular No. 230 issued by 
the Secretary of the Treasury on 
January 30, 1956. Copies of this 
pamphlet are available at Associa- 
Headquarters will be 
mailed upon request to any member 
of the Association. 

The joint report urges that state 
organizations of the two professions 
consider the establishment in each 
state of a joint committee similar to 
the National Conference for consid- 
eration of differences arising be- 
tween the legal and accounting pro- 
fessions. It is recommended in the 
report that “i 


tion and 


in the interest of uni- 
formity, state committees maintain 
close co-ordination with the Na- 
tional Conference; and if resolution 
of differences seems impossible at 
the local and state level, they be re- 
ferred to the National Conference’. 
The report suggests that “particu- 
larly in the early years, it would 
seem to be in the best interest of all 
concerned for the National Confer- 
ence to participate actively in the 
consideration and settlement of dis- 
putes which might serve as guides 
and precedents for other cases’. 
The National Conference,  ac- 
cording to the report of the Com- 
mittee, is now considering proce- 
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dures to implement those outlined 
in the joint report. 

The Committee expressed the be- 
lief that “a faithful adherence to 
the Statement of Principles by the 
members of both professions will 
go a long way toward solving many 
problems which might otherwise be 
the subject of serious controversy”; 
and that ‘when differences do arise, 
the procedures recommended in the 
joint report should provide a fair 
and reasonable method to 
those differences by conference and 
negotiation.” 


resolve 


COMMITTEE ON 
PUBLIC RELATIONS 
The 


public relations program continues 
to broaden. Several developments of 


scope of the Association’s 


significance have occurred in recent 
These relate both to the 
Association’s relations with the pub- 
lic and its internal relations with its 
own members and other bar asso- 
ciations. 

Contents of this report are sum- 
marized under the following head- 
ings: (1) Television, (2) National 
Speakers’ Bureau, (3) “The Medi- 
cal Witness” Film, (4) “Dedication 
to Justice” and (5) Publications. 

1. Television. The Committee is 
actively engaged in negotiations 
with one of the leading television 
networks on terms of a_ proposed 
under which the 
tion would co-operate, in a consulta- 
tive capacity, in the production of a 
commercially sponsored legal pro- 
gram series. This proposed series, of 
at least twenty-six weekly programs, 
would have as its central character 
an “average” lawyer who would be 
portrayed in authentic, realistic 
roles. As projected, the series would 
be the first nationally televised pro 
gram depicting real life 
which the average lawyer in general 
practice might encounter. The net- 
work would arrange for the produc- 
tion of the filmed series and for its 
marketing to a leading national ad- 
vertiser. The advertiser and the 
product would be approved by the 
Association. Scripts would be sub- 


months. 


contract Associa- 


dramas 


ject to Association review. 


This would be a series produced 
for public entertainment. It would 
not be a “documentary” about law- 
yers. But the Committee feels that 
a competently 
this type can be of great value to the 
legal profession by (1) setting a 
high standard for quality and accu- 
racy; (2) portraying reputable law- 
true-to-life situations, thus 


produced series of 


yers in 
counteracting the unrealistic, fre 


quently shady and sharp lawyet 
“types” often seen on TV screens, 
and (3) educating the public as to 
situations in which lawyers perform 
vital and useful roles. 

2. National Speakers’ Bureau. Fi- 
nal details of the National Speakers’ 
Bureau project, through which it is 
planned to make leading lawyers 
and judges available as speakers be- 
fore major meetings of laymen’s or- 
ganizations, are now being com- 
pleted. Well over 200 members of 
the Association have accepted invi- 
tations to participate in the pro- 
gram. Each has agreed to accept 
speaking engagements, 
honorarium, on 


occasional 
without 
more of seventeen topics related to 


one or 


law, courts and the legal profession. 
Initially, the Bureau will offer its 
services in a three-state “pilot” area, 
but ultimately it is planned to cir- 
literature among 
more private organiza- 


culate the some 
10,000 or 
tions. The basic purpose of the Bu- 
reau is to further the educational 
program of the Association and the 
profession as a whole, by acquaint- 
ing influential laymen’s groups with 
major programs and objectives of 
the Bar. 

3. “The Medical Film. 
As a service to the Bar, the Com- 
mittee is distributing nationally to 
bar associations ““The Medical Wit 


Witness” 


ness”, a new film dealing with the 
professional relationships of lawyers 
and doctors. This film—first of a se- 
“Medicine and the 
Law’—was produced by the William 
S. Merrell Company, of Cincinnati, 
Ohio, as a service to both profes- 


ries of six on 


sions. It is designed for showing to 
doctors and lawyers rather than the 
public. The Association has ac- 
quired eighteen copies of this film. 
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Demand has been so heavy all cop- 
ies have been committed through 
1957. 

4. “Dedication to Justice’. As of 
February 1, the last available tally 
at the time this report was written, 
the Association’s documentary film 
been 


“Dedication to Justice” had 


shown on seventy-three television 
stations 


Other 


throughout the country. 


showings are in prospect. 
Many have been arranged through 
the co-operation of state and local 
bar associations, who have made ar- 
rangements for local showings. In 
addition to the twenty-six-minute 


I'V version, the regular film with a 


prologue by President Maxwell con- 
tinues to be shown primarily be- 
fore bar association audiences, but 
also to some laymen’s groups under 
bar auspices. The 
showed 357 bookings 
which encompassed several 
ings) of this film, not including the 
rV showings. 


latest report 
(some ol 


show- 


The Committee has had inquiries 
state 
as to whether “Dedication to Jus- 


from several bar associations 
tice” could be purchased. Any state 
or local association may buy a copy 
of this film at the actual cost of $50 
per print. 


5. Publications. The Association's 


Month of May 13 to June 14 


Set for “Visitor-Violator” Program 


A nationwide program will be 
conducted from May 13 to June 14 
to urge laymen to visit the traffic 
court in their communities. The slo- 
gan “Go To Traffic Court as a Visi- 
tor, Not a Violator” will be the 
theme of the campaign, which is be- 
ing undertaken by the Junior Bar 
Conference and the American Bar 
\ssociation’s Committee on Trafhic 
Court Program, with the special co- 
operation of the General Federation 
of Women’s Clubs. 

The program has two purposes: 
lo improve the administration of 
justice in the traffic courts and to 
promote traffic safety. 

\ variety of means will be used 
to urge citizens to visit the traffic 
courts, including newspapers, radio 
and television, but primarily the pro- 
gram will rely upon service clubs, 
school 
groups and safety groups to spread 
the word. Court visitors will be pro- 
vided with a prepared checklist to 
enable them to know whether the 
iraffic 


meets the 


professional associations, 


court in their community 


minimum standards of 


effective judicial administration. 

The program is under the general 
direction of three co-ordinators: 
Robert B. Keating, of Denver, Colo- 
rado, Chairman of the Traffic Courts 
Committee of the Junior Bar Con- 
ference; James P. Economos, of Chi 
cago, Illinois, Director of the Amer- 
ican Bar Association’s Traffic Court 
Program; and Mrs. B. V. Todd, of 
Washington, D. C., Chairman of the 
raffic Safety Division of the Gener- 
al Federation of Women’s Clubs. 

“We want the citizens to realize 
that the modern traffic court must be 
staffed by a judge and prosecutor 
who understand the traffic problem” 
Mr. Keating said. ‘““They must know 
something about the principles of 
controlling that problem through en- 
gineering, education and 
ment. The physical importance ol 
the courtroom and the facilities pro- 
vided by trial of traffic cases should 
meet the average citizen's idea of 
what a courtroom should look like. 
The judicial form should be digni- 
fied and impressive.” 

Mr. Keating explained that visits 


entorce- 


to the courts will be scheduled inso- 
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new monthly bulletin, the 
American Bar News, has had a high- 
ly gratifying reception. The News, 
publication of which began in July, 
presents in news style a brief, easy-to- 
read account of Association activi- 
ties of interest to all lawyers. The 
News is published at mid-month and 
its editorial content is under the su- 


news 


pervision of this Committee. In ad- 
dition, the Committee is continuing 
to publish the monthly Co-ordinator 
and Public Relations Bulletin, which 
goes to a mailing list of about 5,500 
current state and local bar officers as 
“official 


well as the Association’s 


family 


lar as possible, so that court person- 
nel will be able to take part in the 
program. When this can be done, 
short talks will be made by the 
judges using slides or films to empha- 
size the operation of a good traffic 
court and the traffic safety feature 
involved in the judicial determina- 
traffic cases. The checklists 
which the visitors have filled out will 
then be collected and analyzed by a 
committee, with a report on the re- 
sults being made to the individual 
courts participating, governmental 
officials and the Traffic Court Com- 
mittee of the Association. 

“It is our desire to make everyone 
conscious of the importance of hav- 
ing efficiently operating traffic courts 
enforcing the traffic laws of the city, 
county or state” Mr. Keating de- 
clared. 

Much of the work of organizing 
the program at the local level will be 
handled by volunteers from profes- 
sional organizations and service and 
civic clubs. The cost of printing the 
checklists will be handled locally, 
paid for in many cases by insurance 


tion of 


groups and motor clubs. 
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Bankruptcy: Readers of this 
department are aware of how a 
$20,000 mortgage on Riley’s Road- 
side Diner at Watervliet, New York, 
was voided even though it was made 
in November of 1949, filed properly 
with the Town Clerk on October 5, 
1950, and Riley did not leave the 
church to go into bankruptcy until 
October 23, 1951, over one year after 
the chattel mortgage was recorded. 
New York requires that a chattel 
mortgage be filed within a reason- 
able time after it is made and clearly 
the delay from November of 1949 to 
October of 1950 was unreasonable. 
But there was in Constance v. Har- 
vey, 215 F. 2d 571 (Second Circuit, 
1954), certiorari denied, 348 USS. 
913, no showing that within four 
months before Riley’s petition in 
bankruptcy (October 23, 1951) was 
filed, there was any creditor in ex- 
istence who could set the chattel 
mortgage aside. Nevertheless, under 
the so-called strong-arm clause (Sec- 
tion 70c of the Bankruptcy Act) , the 
Second Circuit reached back to No- 
vember, 1949—two years—and_per- 
mitted the trustee in bankruptcy 
under Section 70c as a mythical, hy- 
pothetical but non-existent creditor 
to set aside the $20,000 chattel mort- 
gage. In Conti v. Volper, 229 F. 2d 
317, the Second Circuit has done the 
same thing again over the protest of 
both the referee in bankruptcy and 
the District Judge that the result is 
unjust (132 F. Supp. (E.D.N.Y.) 
205). The losing lawyers (Benjamin 
Weintraub, Harris Levin and How- 
ard N. Beldock) write in the Sum- 
mer, 1956 Fordham Law Review 
(Vol. 25, No. 2, pages 261-274) their 
view of the Second Circuit’s decision 


and a good article it is, entitled 
“The Strong-Arm Clause Strikes the 
Belated Chattel Mortgage”. The 
quality of this article is so good, it 
convinces me once more every law- 
yer who loses a case he feels he 
should have won owes it to the pro- 
fession to write a law review article 
telling why. Everyone who has writ- 
ten to date (Marsh, 43 California 
Law Review 65, and Seligson, An- 
nual Survey of American Law, Bank- 
ruptcy, 30 New York University Law 
Review 558) and the National Bank- 
ruptcy Conference agree that 70c 
should be amended. The Judicial 
Conference of the United States has 
a committee at work on an amend- 
ment. Let’s hope that the Judiciary 
Committees of the House and Sen- 
ate in the 85th Congress receive an 
amendment of 70c before further in- 
justices are perpetrated on innocent 
secured creditors under Section 70c. 
Meanwhile every bank lawyer must 
beware and should read this corking 
article. (Write Fordham Law Re- 
view at 302 Broadway, New York 7, 
New York, and send one dollar.) 


D IVORCE: The October issue of 
the Record published by The Asso- 
ciation of the Bar of the City of New 
York, 42 West 44th Street, New York 
36, New York, (price not stated) 
contains a splendid analysis of the 
decision of the Court of Appeals of 
the State of New York in Vanderbilt 
v. Vanderbilt, 1 N.Y. 2d 342 (May 
31, 1956, certiorari granted, October 
9, 1956, by the Supreme Court of the 
United States, 25 U.S. Law Week 
$103). In the Vanderbilt case the 
husband and wife lived in Califor- 
nia. They separated. The wife went 
to New York. The husband went to 
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Nevada and sued for divorce and ob- 
tained it in an action in which the 
wife did not appear and was not per- 
sonally served in Nevada. The Ne- 
vada decree dissolves the marriage, 
but does not provide for any ali- 
mony. In 1953, the New York Civil 
Practice Act was amended (Section 
1170-b) to permit a New York court 
to render “such judgment as justice 
may require for the maintenance of 
the wife’ where a husband has ob- 
tained a prior ex parte divorce, sepa- 
ration or annulment. Acting under 
this statute the wife, in New York 
after entry of the Nevada decree, 
sued her husband for separation, se- 
questering her husband's New York 
assets and serving him by publica- 
tion outside New York. The New 
York court refused a separation de- 
cree, upheld the validity of Nevada's 
divorce decree but awarded her ali- 
mony under 1170-b of the Civil Prac- 
tice Act. Over the dissent of Judge 
Fuld, in an opinion in which Dye, J. 
concurred, the majority of the Court 
of Appeals of New York through 
Judge Desmond sustained the con- 
stitutionality of this most unusual 
New York statute and upheld the 
decree of the trial court. The dissent 
argued that 1170-b was unconstitu- 
tional in that unlike Estin v. Estin, 
334 U.S. 541, the support decree for 
the wife had not been entered prior 
to the Nevada decree and since Ne- 
vada had power to terminate the 
marriage, it also had sole power to 
determine the incidents of the mar- 
riage dissolution, namely, the award 
of any alimony. Except where a wife 
could sue for divorce, separation or 
annulment in New York, the dissent 
would limit the effect of 1170-b. The 
Nevada did not award ali- 
mony but it did purport to release 


decree 


the spouses “from all the duties and 
obligations of matrimony”. It was 
once well settled that to obtain an 
alimony decree in New York, you 
need in personam jurisdiction, not 
the in rem jurisdiction that the wife 
obtained by sequestering her hus- 
band’s assets. Apparently the object 
of 1170-b of the New York Civil Prac- 
tice Act was to change this rule. 
When Nevada granted the divorce 
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and failed to award alimony, it seems 
to have acted in accordance with the 
common law rule that prevailed in 
New York before the recent statutory 
change. In so doing Nevada would 
seem to recognize it can neither 
grant nor deny alimony without 
in personam jurisdiction of both 
spouses. The authors of this fine 
study in the Record, Joseph H. Flom 
and Sheldon Oliensis, recognize this 
and say: 

But as indicated by Mr. Justice 
Frankfurter in his dissent in Estin, if 
denial of alimony is, like the granting 
of alimony, an in personam judgment 
requiring personal service to support 
it, then all other issues become irrele- 
vant. New York not only would not be 
constitutionally required under Full 
Faith and Credit to enforce such a 
judgment but would be constitution- 
ally barred by the due process clause 
from doing so. In essence, the instant 
decision of the Court of Appeals, de- 
spite its adversions to other points, 
seems bottomed on this single prin- 
ciple. 

Moreover, the authors point out 
350 
the 
the 
“af- 
firmed an award of alimony after a 


that Armstrong v. Armstrong, 
U.S 568, decided in 1956 after 
Vanderbilt case was argued in 
New York Court of Appeals, 


foreign divorce decree by construing 
the language of the decree to permit 
such subsequent award”. In that case 
four justices of the Supreme Court 
said no court could deny alimony 
when it lacked in personam jurisdic- 
tion of the wife. In view of this opin- 
ion of these four justices and in view 
of the fact that two other justices of 
the Estin majority are on the Court, 
Messrs. Flom and Oliensis were bold 
enough to predict that the constitu- 
tionality of New York’s new divorce 
statute would be upheld. But accept- 
ince of their prediction means that 
New York can award alimony in an 
in rem action. If so, one may legiti- 
mately inquire, why could not have 


Nevada also when it entered its di- 
vorce decree? 


(SoveRNMENT CONTRACTS: 
Lawyers who advise clients who con- 
tract with Uncle Sam would do well 
to acquire the article of Professor 
Robert S. Pasley of Cornell Law 
School in the Summer, 1956, Ford- 
ham Law Review entitled “The In- 
Con- 
tracts: A Plea for Better Understand- 
ing”’. 


terpretation of Government 
Before going to Cornell to 
teach, Bob Pasley practiced law in 
New York City and for a number of 
years was Assistant General Counsel 
to the Navy. He, therefore, writes 
with considerable departmental 
knowledge and refreshingly recog- 
nizes that a government contract 
such as the Dixon-Yates one (‘‘fifty- 
six printed pages of the complaint in 
the action now pending in the court 
of claims and appendices and related 
memoranda fill another twenty-eight 
pages’) can be an awful bore to the 
busy practicing lawyer. (Write Ford- 
ham Law Review, 302 Broadway, 
New York 7, 
one dollar.) 


New York, and send 


K orean WAR: It has always 
been a matter of wonder that we 
lawyers never seem to be able to say 
when a war begins and when it ends, 
and in the case of some wars, like our 
Korean one, whether we had a war 
at all, at all. The profession, there- 
fore, owes a deep debt of gratitude 
A. Kenneth Pye of 
Georgetown Law School for his ad- 
mirable study entitled “The Legal 
Status of Hostilities” 
which appears in his school’s Fall, 
1956, issue (The Georgetown Law 
Review, Vol. 45, No. 1, pages 45-60; 
price: $1.25. Address: Washington, 
D. C.) His conclusion is that there 
was a war starting in June, 1950, and 
ending in August, 1954. Lawyers 
studying war clauses in contracts 
will want this fine study. 


to Professor 


the Korean 
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Lust: Whenever Bob Leflar 
writes on libel, libel lawyers every- 
where will find it profitable to read 
the piece. His latest effort analyzes 
all the cases on criminal libel and 
contrasts the rules established by the 
criminal libel cases with those in the 
civil libel ones. It is up to his usual 
high standard (“The Social Utility 
of the Criminal Law of Defama- 
tion,” by Robert A. Leflar, Distin- 
guished Professor of Law at Arkan- 
sas Law School, 34 Texas Law Re- 
view 984-1035; Address: Austin 
Texas; Price $1.50). 


Postic OPINION POLLS: The 
Practical Lawyer for October, 1956 
(Vol. 2, No. 6, pages 15-33, $1.25 per 
issue or $6.00 per year, 133 South 
36th Street, Philadelphia 4) has an 
interesting group of three articles 
with respect to the admissibility of 
public opinion polls. Louis Licht, of 
the California Bar, writes on the le- 
gal aspects; R. C. Christophersen, of 
Chicago, a trademark research stu- 
dent, on their “Weight and Tech- 
nique”; and Ford Sammis, of Los 
Angeles, an M. I. T. graduate en- 
gaged in market research, illustrates 
the method by giving instructions 
for a survey to determine whether 
owners of powered model airplanes 
confuse “A” fuel with “A and B” 
fuel. The writers make the point 
that none can gainsay—American 
business today relies on surveys, why 
should not our courts? And appar- 
ently, if you will conduct your survey 
as these writers tell you to do then 
our courts will admit the survey at 
least in trade-name cases. This is but 
another illustration that all hearsay 
evidence seems to be now admissible 
except for one or two matters. Law- 
yers who seek either to offer or ex- 


clude evidence of public opinion 
polls will want these articles. 
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In October of 
distinguished members of the Bos- 
ton Bar filed with the Clerk of the 
Superior Court for Suffolk County 
a petition requesting that a meet- 
ing be held to consider the forma- 
tion of a bar association in the City 
of Boston, Massachusetts. Among 
these petitioners were two former 
Governors, the father of a future 
Governor and a future Chief Justice 
of the Supreme Judicial Court of 
Massachusetts, which is the highest 
court of the state. As a result of this 
petition, a meeting was held on Feb- 
ruary 26, 1876, in the Suffolk County 
Courthouse at which a committee of 
five was appointed to draft a plan for 
the formation of an association. On 
June 15, 1876, the Boston Bar Asso- 
ciation came into being and officers 
were elected. 

The purposes of the Association 
were set forth in Article 2 of its 
Constitution: “The Association is 
established to promote social inter- 
course among the members of the 
Bar; to ensure conformity to a high 
standard of professional duties; and 
to make the practice of law efficient 
in the administration of justice.” 
The early years of the Association 
were devoted primarily to the pro- 
motion of social intercourse among 
the members of the Bar, although on 
a few occasions disciplinary action 
was initiated by the Association. 
The first meetings were held in the 
courtrooms of the Superior Court 
and later in the courtrooms of the 
Supreme Judicial Court. In 1886 the 


1875, thirty-seven 


Association acquired its own rooms 
in the United States Courthouse. A 
few years later it moved to rented 
quarters in a private building and 
ever since then it has rented space 
in various locations in Boston. For 
several years its quarters were in the 
Parker House lunch was 
served the members. Present 
quarters of the Association are at 35 
Court Street, a few doors from Scol- 
lay Square, which is a block from 
the Suffolk County Courthouse. 

There are no present plans for 
the construction of a headquarters 
building although some years ago a 
fund was started for that purpose. 
The Association now occupies the 
second and third floors of a three- 
story building. On the second floor 
is a dining room for members and a 
lounge which is used for coffee and 
sociability after lunch and at other 
times for committee and group 
meetings. Occasional social gath- 
erings are held which, to a degree, 
carry out the constitutional purpose 
of promoting social intercourse 
among the members of the Bar. The 
Lawyers Referral Service also is lo- 
cated on the second floor. On the 
third floor are the office of the Exec- 
utive Secretary, the mailing room, 
bookkeeping department, confer- 
ence room and library. The library 
is not large, primarily due to the 
close proximity of two excellent law 
libraries. 

The Boston Bar Association has 
twenty standing committees, all of 
which are active. An important duty 
of most of the committees is to re- 
view bills pending before the Legis- 
lature and to support or oppose 
those in which the Bar has a spe- 
cial interest. Reforms in substantive 
law and in procedure are suggested 
and sponsored by the committees, 
and special problems, such as un- 
lawful practice and court conges- 
tion, are subjects for committee 


where 
for 
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consideration and action. A few com- 
mittees deal <«lirectly with the 
ministration of the Association. 


ad- 


The Committee on Grievances is 
the most active and generally is con- 
sidered the most important commit- 
tee. The Chairman of this Commit- 
tee usually is the Vice President of 
the Association. There are six other 
members, all of whom must be mem- 
bers of which is the 
governing body. All grievances first 
are investigated by the Chairman 
of the Grievance Committee and the 


the Council, 


Executive Secretary and, when war- 
ranted, they are referred to the Com- 
mittee for formal hearing. At these 
ond 
recorded steno- 
graphically. Since May 1, 1956, the 
start of the fiscal year, 225 com- 
plaints have been filed with the Ex- 
ecutive Secretary and fifteen formal 
hearings have been held. Many of 
these complaints have been dis- 
missed or still are under investiga- 
tion. Several of them have resulted 
in the filing by the Association of 
informations in the Supreme Judi- 
cial Court. 


hearings witnesses are sworn 


their testimony is 


Another very important activity is 
the Lawyers Referral Service. It is di- 
rected by a member of the Bar on a 
full-time basis under the supervision 
of the Lawyers Referral Service 
Committee. The Service has ex- 
panded rapidly in the past year. 
There now are 375 lawyers on the 
Referral Panel. A list also is main- 
tained of qualified lawyers in many 
other states and in some foreign 
countries who, although not official 
members of the panel, have assisted 
the Association in the past and 
stand ready to do so in the future. 
At present an average of 200 appli- 
cants for legal services are inter- 
viewed each month and approxi- 
mately 100 of these are referred to 
lawyers on the panel. Those who 
are unable to pay for legal services 
are sent to The Boston Legal Aid 
Society. The majority of those not 
referred to counsel because their 
problems are non-legal, are referred 
to public or private family service 
agencies. Some of the increase in ac- 
tivity in the Referral Service is due 





‘om- 


ad- 


eS iS 
con 
mit 
Mit- 
it of 
ther 
nem- 
the 
first 
rman 
d the 
war- 
Com- 
these 
nd 
steno- 
, the 
com- 
e Ex- 
»ormal 
ny of 
dis- 
stiga- 
sulted 
on of 


Judi- 


vity is 
t is di- 
rona 
vision 
ervice 
iS eX- 
year. 
yn the 
main- 
many 
oreign 
official 
ssisted 
t and 
future. 
appli- 
inter- 
)proxi- 
red to 
e who 
ervices 
al Aid 
se not 

their 
eferred 
service 
» in ac- 
is due 


to a limited advertising campaign 
through use of the yellow pages of 
the telephone directory and small 
Present 


newspaper advertisements. 


plans are to expand advertising 
through radio and perhaps televi- 
The Lawyers Referral Service 


helpful 


sion. 
has received co-operation 
from The Boston Legal Aid Society 
and the Voluntary Defenders of Bos- 
ton, both of which are Red Feathei 
agencies. 

Court congestion is a common 
problem throughout the country but 
Massachusetts 


is more serious in 


than in most other states. A com- 
mittee of the Association is co-oper- 
ating with the-Chief Justice of the 
Superior Court in an attempt to 
work out a plan which will elim- 
inate some of the causes of court 
congestion. 

Since May of 1956, the Placement 
Service of the Association has been 
re-activated and over 100 experi- 
enced and inexperienced applicants 
for positions now are registered. 

The Association's official monthly 
publication, the Boston Bar Jour- 
nal, recently has been subjected to 
a major face lifting with very grati- 
fying results. The editor is the Exec- 
utive Secretary of the Boston Bar 
Association, Frederick H. Norton, 
Jr. The Journal is a substantial, 
readable publication in which there 
are various departments which deal 
with various fields of interest to As- 
sociation members. Photographs are 
used and color can be used when 
the occasion arises. Contemporaries 
have called it an excellent bar jour- 
nal and it is hoped to improve it as 
experience increases. It seems cer- 
tain that the present high standards 
of the Journal will be maintained 
and that improvements will be 
made under the guidance of 
the hard working Bar Journal 
Committee. 

Association plans for the imme- 
diate future include the reorganiza- 
tion of the Junior Bar which, be- 
cause of increased interest and 
membership, has outgrown its pres- 
ent form of operation as a Commit- 
tee. The Association is also in the 
process of setting up a charitable cor- 
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Members Lounge, Boston Bar Association. 





poration to be known as the Boston 
Bar Foundation, Inc., one of the 
purposes of which will be to provide 
some means of paying counsel for 
indigent defendants in unpopular 
causes. 

;Os 

The Circuit Court of the Third 
Judicial District of Michigan 
(Wayne County), in full co-opera- 
tion with the Detroit Bar Associa- 
tion, twice a year following the 
certification of admission of new 
lawyers, has established a simple but 
impressive ceremony. 

Committees of the bar association 
pass on all of the applicants as to 
their character qualifications in ad- 
dition to the required statutory ex- 
amination. The judges of all the 
courts adjourn their courts and par- 
ticipate in the ceremony. This, of 
course, includes all the judges of 
the United States District Court, and 
Chief Judge Arthur F. Lederle ad- 
vises all the members of the class 
seeking admission that the District 
Court adopts a recommendation of 
the bar association and the Board of 
Bar Examiners and announces the 
enrollment without further inquiry 
of all the class who apply. This 
emphasizes the importance of the 
interest of the Bar itself and fur- 
nishes an example of the excellent 


co-operation of the courts. 


At another ceremony welcoming 
newly admitted members of the Bar 
of Ohio on March 27, Judge James F. 
Bell of the Supreme Court of Ohio, 
made the following address: 


I hold it an honor to have been 
asked to express to you, on behalf 
of the Court, a word of greeting upon 
vour admission to the Bar of Ohio, 
and to convey to you our sincere con- 
gratulations on the accomplishment. 

The years have not been so many 
but that I remember vividly the mixed 
emotions with which I stood with the 
members of my class, and others, and 
took the oath which you have just 
taken. There was, I recall, a numbness 
that comes with relief that the long 
grind was over—that the years of work 
and study and sacrifice had at last 
been brought to fruition. There was 
an awareness of pride in those who had 
sacrificed with us and for us—our par- 
ents, wives, sweethearts, brothers, sis- 
ters. There was joy in the knowledge of 
success. There was bewilderment. 
There was wonder—perhaps even 
doubt—about the future. For years we 
had looked forward to being called 
“lawyers”. Now it had happened. And 
many of us wondered: “What is a 
lawyer?” 

There is no categorical answer be- 
cause his facets are as many as those 
in a finely cut gem. He is a clerk as- 
signed to research and brief-writing 
whose life for a while is bounded by 
book-lined library walls. He is the dig- 
nified and kindly patriarch who occu- 
pies the lavish room at the front of 
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the suite. He is the expert at inter- 
viewing witnesses and the preparation 
of trial briefs. He is the genius in the 
courtroom to whom these trial briefs 
are as roadmaps to the traveller. He is 
the logician appearing before the 
appellate court. He is an economic 
wizard when advising a corporate 
board of directors. He is an engineer 
when evaluating the patent appli- 
cation. He is a professor of etymology 
when advising on the drafting of a 
liability policy. But he is a professor 
of semantics when counselling a claim- 
ant under that policy. He is the local 
historian when making an abstract of 
ownership of property. He is an ac- 
countant when preparing a tax return 
or planning an estate. 

At all times he is a student de- 
voted to the study of the law and of 
human nature. He is no respecter of 
time when engrossed in the problem of 
his client, for he knows that to his cli- 
ent no problem that can motivate the 
seeking of legal advice can be an un- 
important or inconsequential one and 
his concern for the trivial is as great 
as for the tremendous. He is some- 
times unwittingly inconsiderate of his 
family in his zeal to be conscientious 
to the cause of his client. Yet he re- 
mains to them a symbol of integrity 
and honor, of stature and stability. 

He is at once kind and consoling to 
the bereaved widow and harsh and re- 
primanding to the neglectful parents 
of a wayward child. He is a psycholo- 
gist in dealing with the distraught 
couple whose marriage is drifting to- 
wards the rocks. He is resolute in re- 
sisting the demands of the oppressor 
and equally implacable in enforcing 
the rights of the oppressed. He is the 
essence of confidence in relating his 
client’s cause and the essence of hu- 
mility in advocating it to the Court. 

He is the mayor of his village. He is 
the Red Cross Chairman and the Boy 
Scout Master. He is a director of a 
bank and an officer of his church. He 
is a selfless devotee to all that is good 
for his community. He is a member of 
the legislature and the governor of his 
state. He is the adviser of Presidents. 

He is a student, a counsellor, an 
advocate, a leader. The lawyer is all 
these things. You must be all these 
things. And with a deep devotion to 
the profession you have chosen, with 
a constant application to the rigors of 
your time-consuming and often unre- 
munerative work, with sincere regard 
for a sense of justice and fair play, 
and with an abiding love for your fel- 
lowman, you will be all these things. 


~ 
> 


v 


The National Legal Aid Associa- 


tion has available for distribution 
three significant publications: The 
Divorce Chart, the 1957 Directory, 
and the Proceedings of the 34th 
Annual Conference. 

The Divorce, Separation and An- 
nulment Chart is a revision of the 
one prepared by the Association in 
1951. The major part of the re- 
search on the new chart was done 
by Professor Kendal C. Byrnes of the 
John Marshall Law School. He was 
assisted by many legal aid societies 
and some law student groups. By 
special arrangement, bar  associ- 
ations, legal assistance officers and 
law schools will receive copies on a 
cost basis, one hundred copies for 
$15.00. The chart will be available 
to others at $1.00 each. 

The 1957 Legal Aid Directory car- 
ries a complete listing of legal aid 
offices handling civil cases, the state 
and local committees that accept le- 
gal aid cases and the Public and Vol- 
untary Defenders. It sells for $2.00 
per copy. 

The 1956 conference papers have 
been compiled and edited. The 
mimeographed, bound volume con- 
tains 152 pages and sells for $2.00. 

All National Legal Aid Associa- 
tion members receive these publica- 
tions without cost. 


ae. ae 

Bar associations over the country 
are manifesting interest in the pam- 
phlet, Your Rights in Traffic Court, 
published and distributed by the 
Waco-McLennan County Bar Associ- 
ation (Texas), in co-operation with 
the Greater Waco Safety Council, 
which was discussed in the Presi- 
dent’s Page in our January issue. 
This county bar association distrib- 
uted 6000 of these pamphlets to the 
public at the “Heart O’ Texas” Fair 
through a booth purchased for 
$65.00. Additional distribution was 
obtained through the co-operation 
of the local law enforcement agen- 
cies and the traffic court. A copy is 
handed to each person who receives 
a traffic ticket for a moving viola- 
tion. 

Bar associations may obtain copies 
of Your Rights in Traffic Court by 
writing to James P. Economos, Di- 
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rector of the Traffic Court Program, 
1155 East 60th Street, Chicago 37. 





o 





The Board of Governors of the 
State Bar of California has called 
upon Congress to make rules for “a 
system of committee hearings ade- 
quately to protect the rights of wit- 
nesses and their lawyers”. 

This appeal grew out of the hear- 
ings in Los Angeles last December of 
a subcommittee of the House Un- 
American Activities Committee. 

In them, the Board states, “‘pro- 
ceedings of the Committee and the 
conduct of the Committee's counsel 
were improper and lacking in the 
dignity and impartiality which 
should govern the conduct of agen- 
cies of the United States. They re- 
sulted in grossly offensive personal- 
ity directed at counsel for witnesses. 
They were of such a character as to 
pose a threat to the right to appear 
by counsel and to the proper inde- 
pendence of the Bar.”’ 

Stretching its wings for its first 
flight, the Pennsylvania Legal Eagle, 
the new name of the newsletter pub- 
lished by the Committee on Public 
Relations of the Pennsylvania Bar 
Association, appeared April 1. The 
Committee plans to circulate the 
Eagle each month among officers, 
past presidents, committee and sec- 
tion chairmen, zone chairmen and 
local public relations chairmen in 
the state. About 200 copies of the 
April issue were mailed out. 

The April Eagle consists of three 
and a half pages and contains short 
news items about state and local bar 
activities in the Commonwealth. One 
of the stories, for example, is en- 
titled: “No. 1 Project for 1957: More 
Court House Tours”. The Pennsyl 
vania Bar Public Relations Commit- 
tee has apparently chosen lawyer- 
conducted courthouse tours for high 
school students as the “key project” 
around which to build its public re- 
lations program for the year. The 
tours have proved to be a most effec- 
tive public relations device in the 
counties that have instituted them, 
the Legal Eagle notes. 





les 
tio 


the 
hil 
mi 
Re 
vis 
mi 
Ba 


M 
th 
mm 
pr 










pram, 


_ 
i. 


f the 
called 
‘or “a 

ade- 
f wit- 


hear- 
ber of 
> Un- 
a 

“pro- 
d the 
yunsel 
n the 
which 
agen- 
ey re- 
sonal- 
nesses. 
as to 
ppear 
inde- 


s first 
Eagle, 
r pub- 
Public 
a Bar 
. The 
e the 
fficers, 
d sec- 
n and 
en in 
of the 


three 
short 
al bar 
1. One 
is en- 
More 
nnsyl- 
mmit- 
awyer- 
r high 
‘oject” 
lic re- 
. The 
| effec- 
in the 
them, 


The Eagle also reports increasing 
interest by newspapers in the legal 


' question-and-answer column  spon- 


sored by the Pennsylvania Bar Asso- 
ciation. 





—, \ — 


The Midwinter Public Informa- 
tion Conference, sponsored by the 
Committee on Public Information of 
the State Bar of Texas, was held at 
Austin on Saturday, February 16. 
The day was devoted to discussions 
of various problems of the legal pro- 
fession and the courts in their rela- 
tionship to the public. 

The morning sessions consisted of 
a panel discussion of Canon 35 of 
the Canons of -Judicial Ethics, pro- 
hibiting the taking of pictures or 
making broadcasts {rom courtrooms. 
Representatives of the radio and tele- 
vision industries took part in infor- 
mal discussions with members of the 
Bar. 

In the afternoon, Judge Richard 
M. Schmidt, Jr., of Denver, addressed 
the gathering on the recent experi- 
ment in Colorado, where the Su- 
preme Court of the state has ordered 
a relaxation of the Canon. 





In the Public Interest 

The American Citizenship Com- 
mittee of The Florida Bar has a well- 
organized program to bring to high 
school students in Florida lectures on 
government and related topics en- 
dorsed and approved by the State 
Board of Education. Each lecture has 
been criticized, edited and approved 
by the office of the Superintendent 
of Public Instruction, Thomas D. 
Bailey. 

An outline entitled “How To Con- 
duct the American Citizenship Lec- 
ture Series in 1956-57” was prepared 
by the Committee for use by each 
local bar association. Mr. Bailey di- 
rected a letter to all high school 
principals encouraging their co-oper- 
ation with local bar associations by 
using the lecture series to supple- 
ment regular social study. 

Early in October, 1956, a package 
program was mailed to each of the 
forty-six local bar groups and the 
program was officially under way. 
Local bar groups got in touch with 


the county superintendents of pub- 
lic instruction, who in turn got in 
touch with the high school princi- 
pals. 

The number of individual lectur- 
ers participating in the program is 
unknown. The first lecture was de- 
livered at Tavernier in December of 
1956, and by the spring school term 
of 1957, local bar associations in 
Key West, the Greater Miami area 
(which includes Miami, Miami 
Beach, Coral Gables, Hialeah, 
North Dade County and others) 
Tampa, St. Petersburg, Gainesville, 
Jacksonville, and Pensacola, to name 
but a few, had an active program 
initiated in the county school sys- 
tems. At least 30 per cent of the more 
than 400 high schools in the state 
have accepted this public service 
from The Florida Bar. 

Some 150 requests for lecture ma- 
terials have been received from in- 
dividual lawyers, state and local bar 
associations, educators, public offi- 
cials and others throughout the 
United States. Requests are honored 
by sending a complete set of the ma- 
terials without cost. The expense in- 
volved precluded the committee 
from complying with bulk requests 
except those from other distributing 
agencies such as the American Bar 
Association and the American Judi- 
cature Society. 

The titles of the six lectures of this 
program are: “Freedom of Press, Ra- 
dio and TV”, “Our Constitutions 
and the Courts”, “Your Duty To 
lake Part in Public Affairs”, “Rela- 
tionships of Local, State and Feder- 
al Governments” “You and _ the 
Courts”, and “The Meaning of Com- 
munism”,. 

At the last Midyear Meeting of 
the House of Delegates, the House 
adopted a resolution presented by 
the Committee on American Citizen- 
ship recommending that The Flori- 
da Bar's address on “The Meaning 
of Communism” be employed by all 
bar association citizenship commit- 
tees in collaboration with the ap- 
propriate educational authorities of 
their respective localities in all high 
schools, academies and universities 
throughout the country. 
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Texts for EVERY 
Modern Law Office 













SCOTT 
ON 
TRUSTS 


“A library without Scott on 
Trusts is...not a trust 
library."Trusts and Estates. 
The new Second Edition of 
‘“‘America’s finest work on 
trusts by America’s foremost 
trust authority” reflects all 
the latest developments in the 
field — and will be supple- 
mented annually by the author. 
Over 3000 statutes and 20,000 
cases from all jurisdictions an- 
alysed by the man who is the 
trust authority in every court 
in the land. 5 volumes. $100.00 































Fowler V. 


Harper 
and 


Fleming James, sr. 


THE LAW 
OF TORTS 


“Two of the great men in the 
law of personal injuries have 
produced a three-volume mas- 
piece."—NACCA Law Jour- 
nal. A thoroughly document- 
ed analysis of the state of 
tort law at the present 
moment, as well as a keen 
forecast of trends in the 
foreseeable future. Just 
published. Provision for 
pocket supplementation. 
3 volumes. $60.00 


For further details on 

these treatises and for 
our new law book 

catalog, write: 
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OUR YOUNGER LAWYERS 


Kirk McAlpin, Secretary and Editor-in-Charge, Savannah, Georgia 








Working with William Reece 
Smith, Jr. of Tampa, the Personnel 
Director this year, are three out- 
standing junior bar leaders. Paul L. 
Jaffe, of Philadelphia, is Chairman 
of the Affiliate Units Committee; 
Ralph A. Franco, of Montgomery, 
leads the Law Students Committee; 
and James S. Cremins, of Norfolk, is 
Membership Chairman. 

These committees are endeavoring 
more than ever to co-ordinate their 
activities. Local affiliate units are be- 
ing urged to get in touch with ALSA 
and other student Bar groups lo- 
cated in nearby law schools and to 
offer a program presenting the ben- 
efits and value of bar association 
work, the Conference’s stand on the 
Jenkins-Keogh bill and other sub- 
jects in which the students indicate 
an interest. Placement and summer 
clerkship programs are also being en- 
couraged on the local level. Chair- 
man Jaffe has recommended that in 
determining Award of Merit win- 
ners, full consideration be given to 
work done in support of this pro- 
gram. 

Under Chairman Jaffe’s leader- 
ship, new rules governing procedure 
of the Award of Merit Committee 
are being prepared for use at the 
Annual Meeting in New York. Rules 
governing format and content of 
Award of Merit entries will be pre- 
sented for adoption in New York 
and will thereafter control all entries 
and awards. Richard Allen, of Mem- 
phis, a Vice Chairman of the Affiliate 
Units Committee, is in charge of this 
important phase of the Committee's 
work. 


Chairman Franco has compiled a 
roster of law student organizations 
and representatives are being ap- 
pointed to work with local affiliate 
units. In every state, law schools are 
also being asked to designate a stu- 
dent to assist JBC representatives in 


solicitation of memberships at ad- 
mission ceremonies. He also hopes 
that during the year law student or- 
ganizations will be given the oppor- 
tunity to visit the highest appellate 
court in each state, meet its person- 
nel and learn of its operation. 

Under Chairman Cremins, stress is 
being laid on solicitation of Ameri- 
can Bar Association memberships at 
the admission ceremonies held in 
many states for successful bar candi- 
dates. The Membership Committee 
for the first time has funds available 
to state and local bar groups to de- 
fray the cost of luncheons and other 
social events given for new admittees 
to the practice. James R. Stoner, of 
Washington, a Vice Chairman of this 
Committee, is handling the solicita- 
tion of memberships at Regional 
Meetings of the American Bar Asso- 
ciation and other bar association 
gatherings. Information regarding 
allocation of these funds can be ob- 
tained from Chairman Cremins or 
Vice Chairman David S. Peshkin, of 
Des Moines, Iowa. The JBC intends 
to keep the lead in addition of new 
members of the Association. 
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Changes in Council and 
Committee Personnel 


Changes of residence necessitated 
the resignations of two valued form- 
er members of the Executive Coun- 
cil. Paul Madden, formerly of Wash- 
ington who represented the District 
of Columbia, moved to 
Arizona, and was succeeded by James 
J. Bierbower, of Washington, the 
current JBC Chairman for the Dis- 
trict of Columbia and _ formerly 
Chairman of the Military Service 
Committee. 

James M. Ballengee, formerly of 
Charleston, West Virginia, Council 
Representative from the Fourth Cir- 
cuit, moved to Philadelphia, and his 
position was filled by R. Harvey 
Chappell, Jr., of Richmond. Both 
were elected to fill the unexpired 
terms at the Conference’s Executive 
Council midyear meeting in Chicago. 

To fill the vacancy left by James 
J. Bierbower’s election to the Exec- 
utive Council, John E. Nolan, Jr., 
of Washington, D. C., has been 
designated Chairman of the Military 
Service Committee, A former Vice 
Chairman, he is thoroughly conver- 
sant with the work and objectives of 
this Committee. 


Phoenix, 


Younger Lawyers Section 
of Georgia 

Under the leadership of Frank C. 
Jones, of Macon, the Younger Law- 
yers Section of the Georgia Bar As- 







; 


& 


(left to. right) Paul L. Jaffe, of Philadelphia, Chairman of the Affiliate Units 
Committee; William Reece Smith, Jr., of Tampa, Florida, Personnel Director; 
Ralph A. Franco, of Montgomery, Alabama, Chairman of the Law Students Com- 
mittee; James S. Cremins, of Norfolk, Virginia, Chairman of the Membership 
Committee. 














sO 










tated 
form. 
oun- 
Vash- 
strict 
enix, 
‘ames 4 
the | 
» Dis- 
merly 
>rvice 





ly of J 
yuncil 
1 Cir- 
1d his 
arvey 
Both 
pired 
cutive 
icago. 
James 
Exec- 
= 
been 
litary 

Vice 
ynver- 
ves of 


nk C. 
Law- 
ar As- 





rector; 


Com- 





ership 








sociation has continued active again 
this year. Other officers are Gould 
Hagler, of Augusta, Vice President, 
and Robert Thompson, of Atlanta, 
Secretary- Treasurer. 

Foremost in the Section’s achieve- 
ments is the recent passage of legis- 
lation for the reform of certain pro- 
cedures in the state’s appellate 
courts. E. Freeman Leverette, of At- 
lanta, was chairman of the commit- 
tee which drafted and worked for 
the passage of this bill, ably assisted 
by Robert H. Hall, of Atlanta. Mem- 
bers of the Committee spoke to bar 
association gatherings all over the 
state and availed themselves of all 
possible publicity to effect the pas- 
sage of the bill. In drafting it, a 
series of conferences and meetings 
was held with legislators, members 
of the Supreme Court of Georgia, 
and various rule-making and other 
committees of the Georgia Bar As- 
sociation. Ten highly significant pro- 
cedural reforms, including several 
which will tend to prevent often 
criticized dismissals of cases due to 
inadvertent omissions and oversights 
of counsel and other trivial techni- 
calities, are included in the bill. 

Particular emphasis is being 
placed on membership and on en- 
rolling lawyers newly admitted to 
practice. On Friday, November 2, 
the Section sponsored special cere- 
the Georgia Supreme 
Court and Court of Appeals to ad- 
mit to practice before these courts 
fifty-five of the eighty-two persons 
from various parts of the state who 
had just passed the bar examination. 
After the admission ceremony, a 
luncheon was given, with eleven of 
the thirteen members of the 
highest appellate courts of the state 


monies in 


two 


in attendance. 

A brochure is being prepared, 
showing the Younger Lawyers Sec- 
tion’s history, objectives, organiza- 
tion and past achievements, for dis- 
tribution to each newly admitted 
practitioner. 


The Section again sponsored the 
Moot Court Competition for the 
Southeastern Region, the finals hav- 
ing been held in Atlanta on Novem- 
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Washington, D. C., Junior Bar members discussing plans to include private and 
parochial high school students on tours of the United States District Courthouse 


are (ieft to right): J. Parker Connor, Chairman of Civic Affairs Committee; 
James J. Bierbower, Chairman of the District of Columbia Junior Bar; Samuel 


Green, Immediate Past Chairman of Civic Affairs Committee. 





ber 5-6, with eight schools participat- 
ing. 

The younger lawyers of the 7th 
Congressional District of Georgia re- 
cently held a banquet and dance in 
Rome, preceded by a round table 
discussion participated in by repre- 
sentatives of the Section, the Georgia 
Bar Association and the Junior Bar 
Conference. Similar affairs are being 
encouraged in other parts of the 
state. 


Pennsylvania Junior Bar 
Conference 


The annual meeting of the Penn- 
sylvania Junior Bar Conference was 
held in Pittsburgh on January 31, at 
the Penn-Sheraton Hotel. A well at- 
tended luncheon meeting was jointly 
sponsored with the Insurance Sec- 
tion of the Pennsylvania Bar Asso- 
ciation. The principal speaker at the 
luncheon was Chief Justice C. Camp- 
bell McLaurin of the Supreme Court 
of Alberta, who delivered a most in- 
teresting and entertaining talk on 
the jury system and automobile lia- 
bility insurance statutes in Canada. 
Following the luncheon meeting, the 
annual business meeting of the Con- 
ference was held. 

The following officers were elected 
to serve during 1957: John P. Davis, 


Jr., of Pittsburgh, Chairman; Paul 
L. Jaffe, of Philadelphia, Vice Chair- 
man; Stanley H. Siegel, of Lewis- 
town, Secretary; William W. Cald- 
well, of Harrisburg, Treasurer; and 
Daniel H. Huyett III, of Reading, 
Delegate to the Executive Committee 
of the Pennsylvania Bar Association. 

The preparation of answers for 
use in a newspaper column, “Your 
Legal Problems”, appearing in the 
Philadelphia Inquirer and several 
other newspapers throughout the 
state, will continue in 1957. Mem- 
bers of the Conference assisting the 
Public Relations Committee of the 
Pennsylvania Bar Association in the 
preparation of these answers are: 
Harold Cramer, of Philadelphia; 
Maxwell P. Gorson, of Philadelphia; 
G. Taylor Hess, of Uniontown; John 
W. Keller, of Waynesboro; Max 
Meshon, of Philadelphia; David Ro- 
land, of Reading; and John R. 
Thompson, of Philadelphia. 

A meeting of the newly elected 
Executive Committee was held in 
Pittsburgh immediately following 
the annual business meeting of the 
Conference, and at this meeting, 
Chairman Davis announced that the 
Junior Bar Conference would follow 
the practice of the Pennsylvania Bar 
Association in dividing the entire 
state into eleven zones for admin- 
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istrative purposes. He announced the 
selection of eleven zone chairmen 
and also appointed the following 
committee chairmen to serve during 
1957: Executive Committee, John P. 
Davis, of Pittsburgh; Committee on 
Meetings, Paul L. Jaffe, of Philadel- 
phia; Law School Seminar Commit- 
tee, Robert W. Lees, of Philadelphia; 
Clerkship and Preceptorship Com- 
mittee, Stanley H. Siegel, of Lewis- 
town; and Editor, Junior Bar Report- 
er, Stanley H. Siegel, of Lewistown. 

The principal activities of the 
conference for the ensuing months 
will consist of the furthering of the 
work of the Clerkship and Precep- 
torship Committee in a study of the 
problems incident to clerkship and 
preceptorship practices, a continua- 
tion of the law school seminar work 
begun last year, and an effort to 
strengthen the various local Junior 
Bar groups in Pennsylvania and to 
develop greater grass roots interest 
and support for the activities of the 
Conference. 


Washington D. C., Junior Bar 
Has Active Program 

The Washington, D.C., Junior Bar 
Section, headed by James J. Bier- 
bower, is engaged in a number of 
important projects this year. Includ- 


ed are an expanded program of 
courthouse tours for high school stu- 
dents from private and _ parochial 
schools. The tours have been made 
available only to public school stu- 
dents in the past. 

A detailed analysis of the McNabb 
rule of evidence which excludes cer- 
tain confessions of crime was under- 
taken at the request of the District 
of Columbia Council of Law En- 
forcement to form the basis of pos- 
sible legislative reform. Other proj- 
ects include a study of the election 
laws of the District of Columbia; a 
comprehensive publications project, 
including a manual on the trial of an 
administrative law case; preparation 
of a “housekeeping” manual which 
assists lawyers who open their own 
law offices; and a major revision 
of the standardized jury instructions 
used in District of Columbia courts. 

Luncheon speakers this year have 
included Mr. Justice Brennan of the 
Supreme Court of the United States, 
Judge Warren E. Burger of the 
United States Court of Appeals for 
the District of Columbia Circuit, and 
Solicitor General J. Lee Rankin. 
National Chairman William C. Far- 
rer was guest of honor at a reception- 
dance in February. 








NOTICE OF ELECTIONS 

The annual election of officers 
of the Junior Bar Conference for 
the calendar year 1958 will be 
held at the Annual Meeting in 
New York in July, 1957. At the 
same time, Council Representa- 
tives will be elected from the fol- 
lowing Circuits: First, Third, 
Fourth (unexpired term), Fifth, 
Seventh, Ninth, the District of 
Columbia, and the Fifth and 
Eighth at Large. 

A nominating petition must be 
submitted on or before June 15, 
1957, for a candidate for office to 
be considered by the Nominating 
Committee. At least twenty mem- 
bers of the Conference must sign 
a petition for a candidate for 
Chairman, Vice Chairman and 
Secretary, and petitions for Coun- 
cil Members must be signed by at 
least five members of the Confer- 
ence from the Circuit to be repre- 
sented. Nominating petitions 
should be submitted to the Chair- 
man of the Conference, William 
C. Farrer, 411 West Fifth Street, 
Los Angeles 13, California. 

Kirk McALpPIN 
National Secretary 
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The Administrative Practice Act 
(Continued from page 429) 


DESIGNATION OF ATTORNEY POSITIONS 

Sec. 304. (a) IN GeneraL.—For the purpose of entry 
into the legal career service upon the effective date of this 
title, all positions classified by the Civil Service Commission 
as attorney positions on the date of the enactment of this title 
are hereby designated as attorney positions, and such desig- 
nations shall continue to be effective until the designation of 
attorney positions shall be made by the Director pursuant to 
subsection (b) of this section. 

(b) Procrpure.—Within one year after the effective 
date of this title, the Director, with the advice and assist- 
ance of the Civil Service Commission, shall examine the 
legal functions performed in each agency, and shall desig- 
nate as attorney positions those positions which require to 
a substantial extent the performance of legal functions. Not 
less than thirty days before the proposed date for designating 
any position as an attorney position, the Director shall cer- 
tify his proposed designation to the Civil Service Commis- 
sion, the agency concerned, and to the person then occupying 
the position. If no objection to such proposed designation 
is received from the Civil Service Commission, the agency 
concerned, or from the person then occupying that position 
by the proposed date of designation, such position shall be 

[page 23] 
so designated on such date, and notice thereof shall be given 
by the Director to the agency in which the position is 
located. If timely objection to such designation is received 
from the Civil Service Commission, the agency concerned, 
or the person then occupying that position, the Director and 


6 the Civil Service Commission, the agency concerned, or 
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employee shall submit their respective views thereon to the 
Attorney General, and the Director shall not designate the 
position in question as an attorney position unless the 
Attorney General shall so advise. 

(c) UNDESIGNATED Postrions.—When the __ Director 
has reason to believe that the duties of any position newly 
created or not previously designated as an attorney position 
are such as to justify its designation as an attorney position, 
he shall examine the duties of such position, and may desig- 
nate it as an attorney position in accordance with the pro- 
cedure specified in subsection (b) of this section. 

(d) RemovaL oF DesiGNation.—When the Director 
kas reason to believe that the duties of any position previ- 
ously designated as an attorney position have changed suffi- 
ciently to warrant a review of such designation, he shall 
reexamine the duties of such position, taking into consid- 
eration, among other things, any statement which may be 
made by the person then occupying the position, and may 
remove its designation as an attorney position. 
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(e) REMOVAL OF UNQUALIFIED PERSONNEL.—When 
a position is designated as an attorney position, and the Di- 
rector finds that it is occupied by a person who is not an 
attorney, the Director shall give notice to the agency and to 
the person then occupying such position that, within sixty 
days from the date of such notice, the person occupying such 
position should be removed from that position. 

ATTORNEY GRADE CLASSIFICATIONS 

Sec. 305. (a) ESTABLISHMENT.—Without regard to 
the Classification Act of 1949, as amended, attorneys and 
attorney positions in the Government shall be classified and 
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Attorney, grade 
Attorney, grade 1....... 


compensated as follows: 


Salary range per annum 
$4,525 $4,675 $4,825 $4,975 $5,125 $5,275 $5,425 


Attorney, grade 2....... 5.525 5,700 5,875 6,050 6.225 6,400 6,575 
Attorney, grade 6,700 6,950 7,200 7,450 7,700 7,950 
8,200 8,500 8,800 9,100 9,400 9,700 


Attorney, grade 
Attorney, grade 
Attorney, grade 7....... 


2 

3.. 
Attorney, grade 4....... 

5 

6 


10,000 10,350 10,700 11,050 11,400 11,750 
12,000 12,400 12,800 13,200 13,600 
14,000 14,500 15,000 15,500 


Attorney, grade 8....... 16.000 16,500 17,000 

Senior attorney. . 17,500 

13 (b) TRANSFER From Otp to New Grapes; Apyjust- 

14 MENT OF Basic COMPENSATION RATES. (1) For the 

15 purpose of making initial adjustments to the classification 

14 grades and rates of pay provided in this section, any person 
} 15 who, on the effective date of this title, occupies a position 
y 16 designated as an attorney position in accordance with the 

17 provisions of this title, shall be assigned a grade in the 

18 schedule appearing in subsection (a) of this section based 
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1 upon his grade on such date under the Classification Act 

2 of 1949, as amended, in accordance with the following 

3 table: 


Attorney grade under the Classification 





Act of 1949, as amended 


Corresponding new grade 


GS— 7 Attorney, grade 1 
GS— 9 Attorney, grade 2 
GS—I1 Attorney, grade 3 
GS—12 Attorney, grade 4 
GS—13 Attorney, grade 5 
GS—l4 Attorney, grade 6 
GS—15 Attorney, grade 7 
GS—16 Attorney, grade 8 
GS—17 Attorney, grade 8 
GS—18 Senior attorney 


His annual salary shall be that which is provided in the 
schedule appearing in subsection (a) of this section for 
the same relative pay-rate step or longevity step-increase 
within such grade as the pay-rate step or step- 
increase within the grade upon which his compensation 
was based under the General Schedule in the Classification 
Act of 1949, as amended: Provided, That an attorney who, 
immediately prior to the effective date of this title, has 
attained a rate of pay which is based upon a number of 
pay-rate steps within a grade under the Classification Act 
of 1949, as amended, which exceeds the number of pay- 
rate steps for the corresponding grade provided in subsection 
(a) of this section, shall be compensated at the highest rate 
of pay within such corresponding grade and, in an appro- 
priate case, such longevity step-increases to which he may 
be entitled. 


longevity 
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(c) New Appointments.—After the effective date of 
this title, all new appointments of persons to attorney posi- 
tions shall be made at the minimum rate of the appropriate 
grade. 

(d) ADVANCEMENT.—Subject to the provisions of sec- 
tion 307 (a) and (b) of this title, advances in grade and 
increases in salary, other than those provided in subsections 
(e) and (f) of this section, of a person occupying an attorney 
position shall be made by the chief legal officer of the agency 
in which such position is located, with the approval of the 
head of the agency, in accordance with the standards, 
procedures, regulations, and orders established and promul- 
gated by the Director pursuant to section 303 (b) of this 
title. 

(e) IN-GraDE Promotions.—Any person occupying 
an attorney position who has not attained the maximum 
scheduled rate of compensation for the grade in which his 
position is placed, and whose performance of assigned duties 
meets the standards required for retention in the service, 
shall be advanced in compensation successively to the next 
higher rate within the grade at the beginning of the next 
pay period following the completion of (1) each fifty-two 
calendar weeks of service if his position is in attorney grade 
3 or lower, or (2) each seventy-eight calendar weeks of 


service if his position is in attorney grades 4 through 8. 
[page 27] 
(f) Lonceviry INcreases.—As a reward for long and 
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faithful service, each person occupying a position in attorney 
grades | through 8, whose performance of assigned duties 
the standards required for retention in the service, 
shall be granted an additional step-increase (to be known 
as a longevity step-increase) beyond the maximum sched- 
uled rate of the grade in which his position is placed for each 
three years of continuous service completed by him at such 
maximum rate or at a rate in excess thereof authorized by 
this subsection without change of grade or rate of basic 
compensation except such change as may be prescribed by 
any provision of law applicable generally to attorney posi- 
tions. To be eligible for such longevity step-increases, a per- 
son must have had, in the aggregate, not less than ten years 
of service in the position he then occupies or in positions 
of equivalent or higher grades. No person shall receive more 
than one longevity step-increase for any three years of con- 
tinuous service, nor may more than three successive longev- 
ity step-increases be granted to any person. 

(gz) PRESERVATION OF RATE OF Basic COMPENSA- 
riON.—Persons occupying attorney positions shall be entitled 
to the benefits of the Act of June 18, 1956 (Public Law 
594, Eighty-fourth Stat. 291), in accordance 
with appropriate regulations and orders issued by the Direc- 
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tor consistent with the purpose and general provisions of 
that Act. 

(h) Arrorney Graprs.—The Director’ shall issue 
regulations which shall describe the prerequisites for the 
classification of the legal positions in each agency. 


meets 


Congress, 70 


DISMISSALS 

Src 306 a) Durinc First Two Years.—During 
the first two years of service in an attorney position, an 
dismissal by the chief legal 
officer of his agency, without any other formality than thirty 
days’ notice 

b) Arter First Two Years.—After serving at least 
two vears in an attorney position, an attorney shall be dis- 
missed only for cause, in accordance with the standards, pro- 
cedures, regulations, and orders established and promulgated 
by the Director pursuant to section 303 (b) of this title. 
Before an attorney is dismissed for cause, he shall be given 
written notice thereof by the chief legal officer of his agency, 
with a statement of the grounds for his proposed dismissal, 
and shall be afforded an opportunity to respond in writing to 
such statement before such chief legal officer prior to issuance 
of the initial dismissal notice. If such notice is issued by the 
chief legal officer, the attorney shall be given thirty days in 
which to submit a statement and affidavits in support of his 
retention, which shall be reviewed by the head of his agency 

[page 29] 
prior to issuance of a final notice of dismissal, which shall 
become effective not less than thirty days after the date 
thereof. If no such statement and affidavits are submitted 
within the period allowed, the initial dismissal notice shall 
become final. 

(c) Service Derinep.—For the purpose of this sec- 
tion, service in an attorney position performed prior to the 
effective date of this title shall be deemed to be service in 
legal career service. 


attorney shall be subject to 


GENERAL PROVISIONS 

Sec. 307. (a) Existinc ReQuirREMENTs.—Until the 
Director shall otherwise prescribe pursuant to section 303 
(b) of this title, the existing requirements, standards, and 
procedures for the recruitment, appointment, classification, 
promotion, transfer, dismissal, or reduction in force of per- 
sons in attorney positions, not otherwise changed by this 
title, shall continue in force. 

(b) New RequireMents.—On and after their respec- 
tive effective dates, all standards, procedures, regulations, 
and orders established and promulgated by the Director 
pursuant to this title shall be binding upon all agencies, and 
all requirements, standards, and procedures for the recruit- 
ment, appointment, classification, promotion, transfer, dis- 
missal, or reduction in force of persons in attorney positions 
then in existence which are in conflict with the standards, 

[page 30] 
procedures, regulations, and orders so established and 
promulgated by the Director shall be null and void. 
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(c) AcGency INForMATION.—As soon as practicable 
after the effective date of this title, all agencies shall submit 
to the Director copies of all pending and current applications 
for attorney positions in their possession, and shall keep the 
Director currently advised of all appointments to attorney 
positions prior to the effective date of the special and general 
registers provided for in section 303 (b) of this title. 

(d) Use or Recisrers.—After the Director has pre- 
scribed qualifications, standards and procedures, prepared 
the special and general registers, and prescribed the effective 
dates thereof, no person shall be appointed to an attorney 
position except from among attorneys on the special or 
general registers qualified for such position, subject to the 
exceptions provided in subsection (e) of this section. 

(e) Excertions.—(1) The appointment of persons to 
temporary attorney positions for a period of less than one 
year or the appointment of persons to fill attorney positions 
in foreign areas may be made without regard to the pro- 
visions of this title requiring the appointment of attorneys 
from the special or general register. A report shall be made 
to the Director at least annually enumerating and setting 
forth the circumstances of appointments made in accordance 
with the provisions of this paragraph. 
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(2) When, in the opinion of the chief legal officer of 
an agency, an emergency or unusual situation arises justifying 
an exception to the requirement of appointment to attorney 
positions from the special or the general register, such agency 
may make such appointment or appointments on a temporary 
basis and shall, at the time of such appointment, notify the 
Director to that effect. The Director may approve such 
appointment and prescribe the term thereof, or disapprove 
such appointment and order the position filled from the 
special or general register, as the case may be. 

(f£) Quatirications.—No person shall be appointed 
to or occupy an attorney position in the Government unless 
he is, and thereafter remains, a member in good standing of 
the bar of the highest court of a State, Territory, Common- 
wealth, or possession of the United States or of the District 
of Columbia. 

(g) ATTORNEY-TRAINEES.—(1) A person who is an 
applicant for admission to the bar of the highest court of 
a State, Territory, Commonwealth, or possession of the 
United States or of the District of Columbia, may be em- 
ployed as an attorney-trainee to occupy a position which 
has been designated an attorney position as provided in 
section 304 of this title, if he has, in all respects other than 
such admission, qualified for the general register. 
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(2) Attorney-trainees shall be compensated at the rate 
of $4,080 per annum. 

(3) Upon providing evidence that he has been ad- 
mitted to the bar, an attorney-trainee shall be automatically 
promoted to an appropriate attorney grade. 

(4) The provisions of this title III shall be applicable 
to attorney-trainees except as the regulations of the Director 
may otherwise provide but no attorney-trainee shall be ap- 
pointed for a term of more than one year which may not be 
renewed except by approval of the Director. 

APPEALS AND ENFORCEMENT PROVISIONS 

Sec. 808. (a) AppEALs—Any person who occupies 
an attorney position in the Government may appeal to the 
Director within a period of ten days after the receipt of 
notice of a dismissal or reduction-in-force action of an agency 
only on the ground that the agency did not conform to 
standards, procedures, regulations, or orders of the Director. 

(b) APprEALS BY VETERANS.—A_ preference eligible 
within the meaning of section 14 of the Veterans’ Preference 
Act of 1944, as amended, who holds an attorney position, 
shall have the same right of appeal to the Director as that 
provided for a preference eligible to the Civil Service Com- 
mission under such-section 14, as amended. 

(c) ENFoRCEMENT.—Whenever the Director shall find 
on appeal or otherwise that any agency has made an ap- 
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pointment, classification, promotion, transfer, dismissal, or 
reduction in force involving an attorney position in violation 
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of the provisions of this title or any applicable standards, 
procedures, regulations, or orders established and promul- 
gated thereunder, he shall certify such violation to the agency 
concerned, which shall take action in accordance with such 
certification. Such certification shall be binding and con- 
clusive on all administrative, certifying, payroll, disbursing, 
and accounting officers of the Government. 

(d) REINSTATEMENT.—Any attorney who has_ been 
found by the Director to have been wrongfully dismissed or 
reduced in force or in grade, shall be reinstated to his former 
position as of the day after the date of such wrongful action 
and shall be reimbursed the amount of any loss in salary 
resulting from such wrongful action. 

EXCEPTIONS 

Sec. 309. (a) Except as expressly provided in this 
title III, the provisions thereof shall not apply to— 

(1) persons appointed by the President; 

(2) the position of the chief legal officer of any 
agency; 

(3) persons appointed by the chief legal officer 
of an agency, with the approval of the head of the 
agency, as his immediate senior assistants: Provided, 
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That such persons shall occupy positions within the two 

highest attorney grades. 

(4) persons appointed by the Attorney General to 
serve as assistant United States attorneys; and 

(5) hearing examiners or commissioners appointed 
in accordance with the provisions of the Administrative 
Procedure Act of 1946, this Act, or other statute, pres- 
ently or hereinafter enacted, unless made applicable by 
the express terms of such statute. 

(b) The appointment of a person in the legal career 
service to a position excepted by the provisions of subsec- 
tion (a) of this section shall not deprive that person of his 
status in the service, and upon his removal from such ex- 
cepted position he shall be placed in a position with a grade 
and salary identical with his grade and salary prior to such 
appointment, subject only to increments to which he would 
have been entitled pursuant to sections 305 (e) and (f) 
of this title. 

SAVING CLAUSE 

Sec. 310. Excepf to the extent that they are either 
expressly, or by necessary implication in this title, made in- 
applicable to attorneys in the legal career service, all statutes, 
regulations, orders, standards, and procedures applicable gen- 
erally to employees of the Government (including, but not 
limited to those relating to national security, political activ- 
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ity, duties, obligations, travel, compensation for injuries, wel- 
fare, leave, retirement, veterans’ preference, and other bene- 
fits) shall apply to persons in attorney positions. 

AMENDMENTS TO CLASSIFICATION ACT OF 1949 
Sec. $11. Section 202 of the Classification Act of 1949, 

as amended (5 U. S. C. 1082), is amended (1) by striking 
out the period at the end thereof and inserting in lieu thereof 
a semicolon; and (2) by adding the following new para- 
graph: 

“* (38) attorney positions designated as such in 
accordance with section 304 of the Legal Career Service 
Act.” 

INAPPLICABILITY OF PERFORMANCE RATING ACT OF 1950 

Sec. $12. The Performance Rating Act of 1950, as 
amended (5 U. S. C. 2001 (a)), shall not be applicable to 
persons occupying positions designated as attorney positions 
in accordance with section 304 of this title. 

APPLICATION OF VETERANS’ PREFERENCE ACT OF 1944, 

AS AMENDED 

Sec. $13. The provisions of the Veterans’ Preference 
Act of 1944, as amended, as they apply to persons occupy- 
ing attorney positions and to applicants for attorney posi- 
tions subject to the provisions of this title, shall be adminis- 
tered by the Director. 
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STANDARDS OF CONDUCT OF GOVERNMENT ATTORNEYS 

Sec. 314. Persons occupying attorney positions and 
performing legal functions as defined in this title III shall 
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conduct themselves in the performance of their professional 
duties in accordance with the standards of professional 
conduct. 
TITLE IV—ADMISSION TO AND CONTROL OF 
PRACTICE 

Sec. 401. DeFinitions—As used in this title IV— 

(a) “Participant” shall mean any public or private 
person, party or organization, including the United States 
or any agency thereof, required or entitled to participate 
or appear in a matter before an agency; 

(b) “Representative” shall mean any person who acts, 
or holds himself out as acting or entitled to act, with or 
without compensation, in behalf of a participant in a matter 
before an agency; 

(c) “Represent” or “representation” shall refer to act- 
ing as a representative. 

Sec. 402. KiGHT TO REPRESENTATION.—Every partici- 
pant shall be entitled to be represented before any agency 
in any matter by an attorney at law, or at his or its election, 
may in addition or in the alternative be represented before 
any agency in any matter which does not involve the prac- 
tice of law, by a person specially authorized to practice 
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before that agency under section 410 below: Provied, how- 
ever, That except as otherwise provided by statute, and 
except in the case of an individual representing himself, no 
party to an agency hearing required under the constitution 
or by statute to be determined on a record which is subject 
to judicial review, shall be represented except by an attorney 
at law. 

Sec. 403. GrNERAL STANDARDS OF ConpDuUCT FOR ALL 
REPRESENTATIVES.—It shall be improper conduct for any 
representative to— 

(a) solicit representation, directly or indirectly; or 

(b) advertise in any manner his attainments or 
services in representing participants; or 

(c) communicate or have any discussion with any 
agency, or with any employee or representative or 
official or presiding officer of any agency, concerning the 
merits or disposition of any contested adjudicatory pro- 
ceeding before that agency, in the absence of or without 
reasonable notice to his adversary; or 

(d) attempt to sway the judgment of any agency, 
or of any employee or representative or official or pre- 
siding officer of any agency (1) by the use of threats, 
false accusations, or duress, or (2) by the offer of any 
special inducement or promise of advantage, or (3) by 
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the bestowing of any gift or favor or other thing of 
value; or 

(e) engage in improper or indecorous conduct in 
the presence of a presiding officer in any agency pro- 
ceeding; or 

(f) commit any act contrary to honesty, justice, 
or good morals in the course of representing a participant 
in any agency proceeding; or 

(g) fail or refuse to account upon demand for any 
money or property of a participant which has come into 
his hands in the course of such representation, or fail to 
apply to the specified purpose any money or property 

which has been entrusted to him as representative of a 

participant for application to a specific purpose: Pro- 

vided, however, That controversies as to the amount of 
compensation shall not be considered a basis for charges 
in a disciplinary proceeding, elsewhere provided for 
herein, unless it is charged that the amount demanded 
as fees, salary, or other compensation is extortionate or 
fraudulent; or 

(h) knowingly or willfully advocate, abet, advise, 
or teach the duty, necessity, desirability or propriety, 
of overthrowing or destroying the Government of the 

United States or the government of any State, Terri- 

tory, District or possession thereof, by force or violence. 
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Sec. 404. GENERAL RULES AS TO CONFLICT OF IN- 
TEREST FOR ALL REPRESENTATIVES.—The fact that a rep- 


resentative is or has been employed by the United States 





Administrative Practice Act 


shall not cause his representation of any participant to be 
unlawful or improper, and shall not cause such representa- 
tive to suffer any civil or criminal or other penalty by reason 
of his representation of any participant, except to the extent 
that such representation is defined as improper conduct in 
this section. It shall be improper conduct for any repre- 
sentative— 

(a) while an employee of the United States, to 
represent any participant other than his employer be- 
fore any agency or court of the United States; except 
that the agency which employs such representative may 
permit him a reasonable period for closing out and mak- 
ing proper disposition of such professional practice as 
he may have had in a private capacity before becoming 
an employee of the United States, and may also permit 
him to engage in outside legal activities in connection 
with legal matters involving his own family, to the ex- 
tent that the agency finds that such activities will not 
interfere with the performance of his official duties; and 
except, further, that such representative, for the pur- 
pose of this subsection, shall not be considered an em- 
ployee of the United States when he is not subject to 
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assignment to such cases or controversies as the agency 
may determine, and instead is specially employed for 
the limited purpose of dealing with one or more specific 
cases or controversies: Provided, however, That such 
representative, after being so specially employed for 
such limited purpose, shall not thereafter represent or 
hold himself out as representing any participant other 
than the United States or an agency thereof, before any 
agency or court of the United States, in any agency 
adjudicatory proceeding or in the judicial review or 
enforcement thereof, if such representative, while so 
specially employed in such limited capacity by the 
United States, personally and in his official capacity, 
as such employee learned any facts or took any action 
concerning such proceeding, review or enforcement; 

(b) after having been an employee of the United 
States, to represent any participant in any agency 
adjudicatory proceeding, or in the judicial review or 
enforcement thereof, if he personally and in his official 
capacity as such employee learned any facts or took any 
action concerning such proceeding, review or enforce- 
ment or if such representation would otherwise involve 
unprofessional conduct. 

Sec. 405. SpEcIAL STANDARDS OF CONDUCT FOR REP- 
RESENTATIVES WHO ARE ATTORNEYS AT Law.—The _ fok 
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lowing special standards of conduct shall apply to all repre- 
sentatives who are attorneys at law, and shall not apply to 
any representative who is not an attorney at law: 

(1) Each representative who is an attorney at law shall 
file with the Office of Federal Administrative Practice a cer- 
tificate, and from time to time shall amend such certificate, 
so that at any time while he is acting as a representative 
such certificate shall state as of that time whether he is a 
member of the highest court of any State, Territory, Com- 
monwealth, or possession of the United States, or of the 
District of Columbia, naming such court or courts, and 
whether he is under order of any court suspending, enjoin- 
ing, restraining, disbarring, or otherwise restricting him in 
the practice of law, naming such court or courts. It shall 
be improper conduct for any representative who is an 
attorney at law to fail to file such a certificate initially, or 
to fail to file an amendment to such certificate whenever 
any fact occurs during the course of his representation which 
changes the truth of any statement made in his certificate 
then on file, or to make any false statement in any such 
certificate or amendment thereto. 

(2) The United States Court of Appeals for the District 
of Columbia Circuit shall prescribe, and from time to time 
shall amend, special canons of ethics governing the conduct 
of all representatives who are attorneys at law in connection 
with representing clients in all matters before all agencies. 
It shall be improper conduct for any representative who is 
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an attorney at law to violate any such canon. 

Sec. 406. AUTHORIZATION OF REPRESENTATION BY 
ATTORNEYS AT Law.—Every attorney at law is hereby au- 
thorized to represent any participant in any matter before 
any agency at any time while he has on file with the Office of 
Federal Administrative Practice a certificate of the type 
required under section 405 above, if such certificate states 
that at that time he is a member of the highest court of a 
State, Territory, Commonwealth or possession of the United 
States, or of the District of Columbia, and that he is not under 
an order of any court suspending, enjoining, restraining, 
disbarring or otherwise restricting him in the practice of law. 

Sec. 407. AGENCY RECOGNITION OF REPRESENTATIVES 
Wo Are AtTorRNEys AT LAw.—Every agency shall recog- 
nize and shall deal directly with any representative who is 
an attorney at law and who has on file with the Office of 
Federal Administrative Practice the statement required in 
section 405 above, with respect to any matter concerning 
which he states that he represents any participant. No 
agency shall require that he have any other authority or that 
he furnish any other evidence of authority in order to repre- 
sent any client in any matter, except that any agency may 
require the filing of a power of attorney by such representa- 
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tive as a prerequisite to the settlement of any controversy 
involving the payment of money. While any participant, 
other than the United States or any agency thereof, is repre- 
sented by an attorney at law in a proceeding before an 
agency, and the fact of such representation has been made 
known in writing to such agency, no notice or other written 
communication required or permitted to be given by such 
agency to such participant shall he deemed to be given: (a) 
until it has been served on such attorney at law (if such 
participant is represented by more than one attorney at law 
in such proceeding, then service on any one of such attorneys 
at law shall be sufficient), and (b) if any statute or any rule 
of such agency requires personal service on such participant, 
until it has also been so personally served on such participant. 

Discipuink oF Reeresenrarives Wo Are ATTORNEYS 
Av Law 

Src. 408. (a)  Frorrat Grirvance ComMirrer.— 
There shall be appointed by the chief judge of the United 
States Court of Appeals for the District of Columbia Circuit, 
a Federal grievance committee, hereinafter referred to as the 
“committee”, consisting of five attorneys at law, all of whom 
shall be members in good standing of the bar of a United 
States district court but no two shall be from the same 
judicial circuit. No more than two members of the com- 
mittee shall be cmployees of the United States. Members 
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shall serve for such terms as the chicf judge shall provide 
at the time of appointment, but no such term shall exceed 
three years. 

(b) = Jurispicrion =AND) = Dutirs oF  ComMITrEE.— 
The committee shall receive complaints against attorneys at 
law arising out of the representation of participants before 
agencies The committee shall investigate all complaints 
filed in good faith, except that complaints filed against 
Government attorneys shall be first referred to the Director 
for such investigation as he may desire to make. However, 
the failure of said Director to make such investigation within 
a reasonable time shall not preclude the committee from 
taking action. After its own investigation, the committee 
may dismiss any complaint with or without public notice, 
or for any violation of the general standards of conduct set 
forth in section 403 of this title, it may initiate formal dis- 
ciplinary proceedings as provided in subsection (d) hereof. 
The committee may also, if it sees fit, refer the matter for 
disciplinary action to the appropriate authority in any State, 
Territory, Commonwealth, or possession, or in the District 
of Columbia, in which the attorney is licensed to practice 
law. The committee’s jurisdiction shall be limited to charges 
of violations of the standards of conduct set forth in sections 
403, 404 and 405 of this title. 

(c) CommiTrEE Powers. The committee shall have 
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the power to promulgate rules and regulations; and in all of 
its investigations and proceedings under this section, the 
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committee may administer oaths and affirmations, issue sub 
penas for the attendance of witnesses and the production of 
relevant evidence, establish procedures, conduct public o1 
non-public hearings, including the hearing of evidence, and 
require the submission of relevant information from any 
agency. When requested by the committee, the Director 
shall cooperate and assist the committee in its investigations 
and proceedings. 

(d)  DiscipLinary PRoceepincs.—(l1) If the com- 
plaint upon which the committee conducted its investigation 
under subsection (b) above was not a verified written com- 
plaint, and the committee determines from its investigation 
that formal disciplinary proceedings should be instituted, 
then the committee shall afford the complaining person or 
agency an opportunity to file such a verified written com- 
plaint, and upon the filing thereof, shall proceed as provided 
hereinafter. If the complaint upon which the committee 
conducted its investigation under subsection (b) was a veri- 
fied written complaint, and the committee determines from 
its investigation that formal disciplinary proceedings should 
be instituted, then the committee shall proceed as provided 
hereinafter. Such verified written complaint must be signed 
and verified by the complaining person or agency, and must 

[page 46] 
be sufficiently clear and specific as reasonably to inform the 
respondent attorney at law of the misconduct charged. After 
such complaint has been served as provided hereinafter, the 
respondent must respond in the form of a written, signed 
answer, which shall include a specific admission or denial 
of each of the allegations of the complaint. The respondent 
may not challenge the complaint by demurrer or motion but 
he may incorporate in his answer the objection that the 
committee does not have jurisdiction or the objection that 
the acts or omissions alleged in the complaint do not consti- 
tute misconduct which would warrant the imposition of disci- 
pline. Service of the complaint shall be made upon the 
respondent and the latter’s timely answer shall be filed with 
the committee in accordance with the rules adopted by the 
committee pursuant to subsection (c). Respondent shall be 
deemed to be in default if he shall fail either to file an answer 
or to appear at the hearing, reasonable notice of the time and 
place of which shall have been given to the respondent in 
writing by the committee. 

(2) When a member of the committee shall file, in 
the office of the clerk of the United States district court 
of the judicial district in which the respondent is principally 
engaged in the practice of law, an affidavit stating that the 
respondent on diligent inquiry cannot be found so that the 
complaint cannot be served on him, and either stating the 
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present place of residence of such respondent or averring 
that upon diligent inquiry his place of residence cannot be 
ascertained, and stating his last known place of residence, 
the clerk of the court shall cause publication to be made 
in a newspaper of general circulation published in the city 
or county of respondent’s place of residence or last known 
place of residence, as set forth in such affidavit, as well as in 
a newspaper of general circulation in the city or county in 
which respondent, before his disappearance, was principally 
engaged in the practice of law, if such latter city or county 
be different from respondent’s place of residence or last known 
place of residence. Such publication shall contain (i) the 
title of the court, (ii) the name of the respondent, (iii) 
notice of the pendency of the disciplinary proceedings, (iv) 
the time and place of the hearing of the charges of mis- 
conduct, and (v) the names of the committee members. 
The clerk shall also within ten days from the first publication 
of such notice send a copy thereof by registered or certified 
mail, addressed to such respondent, either at his present 
residence or last known place of residence. The certificate 
of the clerk that he has sent such a copy in pursuance of 
this provision shall be proof thereof. Such notice shall be 
published once a week for three consecutive weeks, the first 
insertion of which shall be at least thirty days before the 
date set for the hearing by the committee; and unless said 
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time has intervened no proceedings therein shall be had 
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but the said hearing shall stand continued to a date at least 
thirty days after the first publication of said notice: Provided, 
That, in case the respondent appears and consents to the 
hearing, the charges of misconduct may be heard ai an 
earlier time. 

(3) The committee shall determine the nu'nler of its 
members which shall constitute a quorum in disciplinary 
proceedings. Such quorum may not be less ihan 2 majority 
A quorum of the committee shall have power to conduct 
each hearing and report their findings of fact. conclusions, 
and recommendations to the United States district court 
of the judicial district in which the respondent is principally 
engaged in the practice of law. The disciplinary proceed- 
ings, which shall include all hearings, shall not be public 
unless the respondent shall so request. The record of the 
proceedings shall not be made public unless and until a 
report recommending discipline shall be filed with the court: 
Provided, however, \hat upon request of the respondent 
the record shall be made public upon its completion even 
though a report recommending discipline is not filed with 
the court. The costs of all proceedings before the committee 
shall be paid by th Office of Federal Administrative Prac- 
tice. The fees of an attorney for a person or an agency filing 
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and prosecuting charges of misconduct shall not be a part 
of such costs. 

(4) Subpenas may be issued and oaths or affirmations 
administered by any member of the committee. Witnesses 
shall be paid mileage and witness fees in the amounts and 
under the conditions provided by the laws of the United 
States in the case of civil actions in the United States dis- 
trict courts. The committee shall adopt rules making all 
depositions and discovery procedures under the Federal Rules 
of Civil Procedure available to the parties in formal disci- 
plinary proceedings. Whenever any person subpenaed to 
appear and give testimony or to produce books, papers, or 
documents, refuses to appear or to produce such books, 
papers, or documents, or whenever any person, having been 
sworn to testify, refuses to answer any proper question, he 
may be cited for contempt before the United States district 
court of the judicial district-in which the respondent is 
principally engaged in the practice of law. The committee 
shall report to such court the facts relating to any such 
alleged contempt and thereupon proceedings shall be had 
in and before such court as in cases of civil contempts of 
such court. 

(5) To warrant a finding of misconduct in contested 
cases, the charges must be established by a preponderance 
of the evidence, and, in cases where the respondent defaults, 
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by prima facie evidence. The verified complaint shall not 
be considered prima facie evidence of the charges contained 
therein. 

(6) At the conclusion of the hearing, the committee, 
if discipline by the court is recommended, shall make a report 
to the United States district court of the judicial district in 
which respondent is principally engaged in the practice of 
law of its findings of fact, conclusions and recommendations 
and shall file with the court, along with the report, a certified 
copy of the record. 

(7) The United States district courts shall have juris- 
diction to hear and determine disciplinary proceedings insti- 
tuted before the committee, and certified by the committee, 
as provided by subsection (d); and in the event any such 
court shall determine that any respondent has violated any 
of the general standards of conduct set forth in section 403 
of this title, such court shall have jurisdiction to reprimand 
such respondent, or to indefinitely suspend or permanently 
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enjoin such respondent from practice before all agencies. 
The venue for any such proceeding shall be the judicial 
district in which the respondent is principally engaged in 
the practice of law. All questions of venue shall be waived 
unless the respondent files exceptions to the report of the 
committee as hereinafter provided, and incorporates therein 
a challenge to the venue. Any such challenge to the venue 
[page 51] 
must specify the judicial district alleged by the respondent to 
be the correct venue, and shall be decided first by the court 
before passing to the merits; and if the court sustains the 
challenge, it shall not dismiss the proceeding, but instead 
shall transfer the entire proceeding and record therein to 
the United States district court in the judicial district shown 
by the respondent to be the correct venue. 

(8) Upon the filing of the report and the certified 
copy of the record with the court by the committee, the 
proceeding shall be docketed in the name of the respondent 
and a copy of the report and record shall be served by the 
committee on the respondent by registered or certified mail 
at his last known post office address, and also by mail upon 
any attorney at law who has appeared as representative of 
the respondent in the disciplinary proceeding before the 
committee, and proof of such service shall be filed with the 
clerk of the court. The committee shall designate a member 
of the bar of the court to act as amicus curiae in support of 
the recommendations set forth in its report and he shall be 
furnished with a copy of the report and record. The respond- 
ent may file exceptions to the report within twenty days from 
the date of the mailing of a copy of such report and record 
to him, or within an additional period granted by the court 
for good cause shown. The costs of furnishing copies of the 
report and record as herein provided shall be paid by the 
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Office of Federal Administrative Practice. Upon the filing 
of the certified record, the court shall hear and determine the 
proceeding as in the case of a civil non-jury action, except 
that no new evidence shall be adduced: Provided, however, 
That if respondent by motion satisfies the court that there 
is newly discovered relevant evidence, the court may remand 
the proceeding to the committee for further consideration in 
light of such evidence. The court shall adopt the findings of 
fact made by the committee unless the court is of the opinion, 
upon a consideration of all of the certified records, that one 
or more of such findings are not supported by evidence to the 
extent hereinabove required. After full consideration the 
court shall by appropriate order either (i) permanently 
enjoin the respondent from practicing before all agencies, or 
(ii) indefinitely suspend respondent from practicing before 
all agencies, or (iii) reprimand respondent, or (iv) dismiss 
the proceedings. In the event the court shall enter an order 
adverse to the respondent he may appeal to the appropriate 
United States court of appeals in accordance with the laws of 
the United States and rules of court made and provided for 
appeals from judgments in civil actions. 

(e) ‘TERMINATION OF SUSPENSION.—At the time of 
the entry of an order of suspension, the court will fix a mini- 
mum period which must elapse before the court will enter- 
tain a motion by the suspended attorney at law for termi- 
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nation of suspension. The entry of such order shall not be 
construed to imply that the suspended attorney at law will 
be entitled to the termination of his suspension at the end 
of such minimum period. Any attorney at law who shall 
have been suspended may by petition apply for termination 
of such suspension after the minimum period fixed by the 
court shall have elapsed. Application for termination of 
suspension shall be by verified petition filed, together with 
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a copy thereof, with the clerk of the court, setting forth 
facts showing that the suspended attorney at law has re- 
habilitated himself and is otherwise entitled to have the 
order of suspension terminated. Unless denied by the court 
forthwith for insufficiency in form or substance, the clerk shall 
forward a copy of the petition to the committee. Upon 
receipt of the copy of the petition and after reasonable notice 
to the petitioner, the committee shall conduct a nonpublic 
hearing (unless the petitioner requests a public hearing) 
with respect to petitioner’s request, and thereafter report 
to the court its findings, conclusions, and recommendations. 
The clerk of the court shall notify the petitioner of the filing 
of such report. The proceedings before the committee shall 
be governed by the rules, regulations, and procedures promul- 
gated and established by the committee pursuant to the 
power conferred by subsection (c). However, the burden 
shall be upon the petitioner to establish the averments of 
[page 54] 
his petition by clear and convincing evidence. If the com- 
mittee report recommends denial of the petition, the peti- 
tioner shall have twenty days from the date the clerk iaailed 
the notice to the petitioner of the filing of the report to file 
exceptions thereto. Thereafter the matter shall be submitted 
for consideration by the court on the report of the committee 
and the exceptions of the petitioner. If the committee report 
recommends termination of suspension, the matter shall be 
submitted for such consideration on the report alone. In 
any case the committee, upon request of the petitioner, and 
payment of the actual costs thereof, unless petitioner satis- 
factorily shows to the court he is unable to pay such costs, 
shall certify to the court the complete record of the proceed- 
ings before the committee. The court shall make such order 
as it deems proper. 

(f) NoviricAtion.—The = appropriate authority — of 
every State, Territory, Commonwealth, or possession of the 
United States, or of the District of Columbia, in which an 
attorney at law is licensed to practice law, shall be notified 
by the United States district court of any order of reprimand, 
suspension or injunction entered by the court against such 
attorney in any proceeding instituted by the committee in 
accordance with this section, as well as any termination of 
suspension. 

[page 55] 

Sec. 409. SpeciAL STANDARDS OF CoNnpDUCT FOR REP- 
RESENTATIVES WHO ARE Nor AtroRNEYs AT LAaw.—Any 
agency may prescribe special standards governing the con- 
duct in connection with all representation before it, of all 
persons authorized pursuant to section 410 below to do any 
act of representation before it: Provided, That no such 
standards shall expressly or impliedly authorize any person 
who is not an attorney at law to practice law. It shall be 
improper conduct for any representative who is not an at- 
torney at law to violate any of such standards. 

Sec. 410. AUTHORIZATION OF REPRESENTATION BY 
INDIVIDUALS WHO ARE Not ATroRNEYS AT LAw.—Every 
individual who is not an attorney at law and who holds an 
authorization from any agency to do any act of representa- 
tion before it as of the effective date of this Act, shall con- 
tinue to have such authority, provided that such individual 
shall in no event have any authority to practice law, or to 
represent a party to an agency hearing required under the 
Constitution or by statute to be determined on a _ record 
which is subject to judicial review. Any agency may au- 
thorize individuals other than attorneys at law to appear 
for and represent participants before it in agency proceedings 
other than hearings required under the constitution or by 
statute to be determined on a record which is subject to 
judicial review, so long as and to the extent that such agency 
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(1) is not otherwise precluded by law from so doing, and 
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(2) provides by general rules for such representation, and 
(3) finds such representation appropriate and desirable in 
the interest ot use public and of the parties to such proceed- 
ing—and in making such finding of appropriateness and de- 
sirability, the agency may make such investigation or ex- 
amination as it deems necessary to determine that the appli- 
cant possesses necessary competence and understanding of 
ethical responsibilities and is of good moral character and 
repute. Nothing contained in this section, or in this title, 
or in this Act, shall be construed as authorizing persons who 
are not attorneys at law to practice law or to hold themselves 
out, impliedly or expressly, as authorized to do so. 

Sec. 411. DiscipLinE OF REPRESENTATIVES OTHER 
THAN ATTORNEYS AT Law— (a) DiscivLine.—Any 
agency before which a representative other than an attorney 
at law appears for or represents any participant shall have 
authority to reprimand such representative for conduct which 
the agency deems to be improper, and in addition shall have 
authority to revoke or suspend for such period of time as the 
agency may determine the privilege of representation by 
such person before the agency for conduct which is declared 
to be improper under sections 403, 404 or 409 above. 

(b) JupiciaL Review.—An_ order revoking or sus- 
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pending the privilege of representation extended to any 
person other than an attorney at law by rule of an agency, 
shall be reviewable by the United States district court for 
the judicial district in which the offense occurred, in a trial 
of the facts and the law de novo. 

Src. 412. Repeats. Section 99 of title 5 and_ section 
284 of title 18, of the United States Code, are hereby re- 
pealed. 

TITLE V—GENERAL PROVISIONS 

Sec. 501. AGency.—The term “agency” as used in this 
Act shall include each executive and military department 
in the executive branch of the Government and any board, 
commission, authority or independent establishment, includ- 
ing corporations of the Government, other than and not a 
part of an executive department. 

Sec. 502. Commitrres.—Each member of the advisory 
committee, selection committee, or Federal grievance com- 
mittee established under sections 108, 203 or 408 of this 
Act who is not in Government service shall be entitled to 
compensation in the amount of $50 for each day or part 
of the day he shall be in attendance at any regular called 
meeting of any such committee together with reimbursement 
for all travel expenses incident to such attendance: Pro- 
vided, That nothing contained in sections 93, 198, and 203 
of title 18; in section 99 of title 5; in section 119 (e) of 
title 41; in section 404 (a) of this Act; or in any other 
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provision of Federal law imposing restrictions, requirements 
or penalties in relation to the employment of persons, the 
performance of services or the payment or receipt of com 
pensation in connection with any claim, proceeding or matter 
involving the United States shall apply to such persons 
solely by reason of their appointment to and membership 
on any such Committee. Facilities and services required by 
such committees shall be provided by the Director. 

Sec. 503. Serarapitity.—If any provision of this Act 
or the application thereof to any person or circumstance is 
held invalid, the remainder of this Act and the application 
ot such provision to other persons or circumstances shall not 
be affected thereby. 

Sec. 504. Rereats.—All laws or parts of laws incon- 
sistent with the provisions of this Act are hereby repealed. 

Sec. 505. ErrectivE Date.—This Act shall take effect 
on the one hundred and eightieth day after the date of its 
enactment, except that title I of this Act shall take effect 
on the ninetieth day after the date of enactment. 
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Canon 35 in the 

Light of Recent Events 

(Continued from page 422) 

tions for the administration of im- 
partial justice. 

2. That those who have direct ex- 
perience with courtroom photogra- 
phy tend to approve, though often 
grudgingly, the admission of cam- 
eras to courts. There is undoubtedly 
an original bias by which those with 
real or potential favoritism toward 
a relaxation of Canon 35 are ex- 
posed to picture taking. There cer- 
tainly can be no gainsaying the fact, 
however, that these media are not 
in any obvious way distractive to 
participants in trials. There seems 
in this respect to be a clear need for 
a basic revision of the rationale—if 
not the principle—of Canon 35. 

3. That public attention is stréng- 
ly focused on the judicial and legal 
advocates rather than the opponents 
of a relaxation of Canon 35. From 


The Supreme Court 

and a Six-Gun 

(Continued from page 418) 

year, Cornelia died. The effect on 
Terry was shattering. He concen- 
trated even more intensely on the 
Sharon litigation and became fierce- 
ly protective toward Sarah Althea. 
On January 7, 1888, twelve days aft- 
er the Circuit Court decision against 
her, they were married. 

Terry must necessarily have had 
oubts, at the very least, about 
Sarah Althea and the propriety of 
ler case against Sharon. But litiga- 
tion of this type is like war; after a 
time the principles for which one is 
lighting become less important than 
the fighting itself. In any event, 
lerry seems to have felt very strong- 
'y that Sarah Althea was being un- 
airly overborne by the power of 
Sharon’s money and position, and 


public information it would appear 
that the Bench and the Bar are at 
least evenly divided on the issue. Ac- 
tually, there is an overwhelming op- 
position to courtroom photography 
among judges and lawyers.3¢ 

4. That the mass communications 
agencies are considerably more or- 
ganized and articulate in their at- 
tempts to undermine Canon 35 than 
the Bar and the Bench are in their 
attempt to uphold the Canon in let- 
ter or in spirit. 

5. That there is a general feeling 
in the legal profession that allow- 
ing discretion to individual judges 
places an undue burden upon the 
judge, particularly since he is often 
at the mercy of the press in the 
manipulation of public opinion on 
him and his behavior. This appears 
to be one of the reasons that the 
photographers advocate a_laissez- 
faire attitude by the organized Bar 
toward courtroom photography. 


the more she was subjected to at- 
tacks and ostracism the more ar- 
dently he became her champion. 
Nor need we overlook the fact that 
Sarah Althea undeniably had a way 
with older men. Terry was now al- 
most 65.11 


Further Proceedings... 
State and Federal 


In 1886 Frederick W. Sharon, son 
and executor of the Senator, was 
substituted for his father as party de- 
fendant in the divorce suit in the 
Superior Court of San Francisco. 
The motion for new trial was re- 
newed and was argued before Judge 
Sullivan. He denied it on October 4, 
and an appeal was immediately 


taken to the state supreme court. 
This made three rulings in the case 
that were on appeal to that court: 
(1) the order of February 16, 1885, 


Canon 35 in the Light of Recent Events 


6. That television, broadcasting 
and still photography are more haz- 
ardous than press reporting for the 
calm administration of justice. 
Judge Moore, the most outspoken 
opponent of Canon 35 among those 
who have given the matter careful at- 
tention, clearly indicates this—al- 
most inadvertently, in fact—when his 
decision allows the defendant to bar 
these media from his trial. The de- 
fendant does not have this general 
right, of course, in regard to press 
coverage. 

7. That there is beginning to 
form a definite conviction that the 
rights of the defendant take clear 
priority over the freedom of the 
press. This is combining with the 
growing understanding that the 
right of a public trial is the de- 
fendant’s right and not the right of 
agencies of public communication to 
attend and to report the trial pro- 
ceedings in any manner.%? 


36. A national random sample showed 10 
per cent of the lawyers and 5 per cent of the 
judges in favor of admitting cameras to court- 
rooms. Geis and Talley, supra note 2. 

37. See Colby, Recent Developments in the 
Right to Public Trial, 6 Syracuse L. Rev. 
346 (1955); and Note, The ‘Right’ To Observe 
Trials—Its Source and Vindication, 31 Inp. 
L. J. 377 (1956). 


awarding alimony and counsel fees, 
(2) the divorce decree of February 
19 holding the marriage contract 
valid and, now, (3) the denial of the 
motion for a new trial. 

The record is full of motions to 
dismiss and petitions for rehearing, 
all of which were decided adversely 
to Sarah Althea. (67 Cal. 185, 7 Pac. 
456, 635 and 639, 8 Pac. 709; 68 Cal. 
326, 9 Pac. 187).12 The Supreme 





11. It may not be inappropriate to mention 
that Terry’s biographer, A. E. Wagstaff, draws 
a comparison between Sarah Althea and De- 
lilah. 

12. In addition, Terry petitioned the legisla- 
ture in 1886 to remove Chief Judge Robert F. 
Morrison and Associate Judge John R. Sharp- 
stein from the Supreme Court on the ground 
of incompetence due to mental and physical 
infirmity. The legislature had constitutional 
authority to remove judges under such cir- 
cumstances, but did not exercise it in this in- 
stance. By the time the later decisions in the 
present case were handed down Morrison had 
died, but Sharpstein was still a member of the 
court. Theodore H. Hittell, in his History or 
Catrrornta (1897), page 696, attributes Terry’s 
petition solely to the Sharon case, but the ac- 
count is clearly erroneous in important details 
and seems suspect. 
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NOTICE 


To the Members of 
The Delta Theta Phi Law Fraternity 
Attending the Meeting of the 
American Bar Association in 


LONDON, ENGLAND 


It is suggested that all members of 
the Fraternity interested in attend- 
ing the Fraternity Reunion in 
London during the Meeting, arrange 
to contact Past Chancellor William 
H. Thomas either at 440 Leader 
Building, Cleveland, Ohio, prior to 
leaving for London, or at the Lon- 
don Savoy Hotel during the Con- 
vention. 


THE DELTA THETA PHI LAW FRATERNITY 
Paul A. O'Bryan, Chancellor 
Alden L. Doud, Master of the Rolls 











Court of California did not dispose 
of any of the appeals, however, until 
January 31, 1888, when, by a four- 
to-three decision, it affirmed Judge 
Sullivan’s order holding the mar- 
riage contract valid (75 Cal. 1, 16 
Pac. 345) . It also affirmed in part the 
order allowing alimony, but reduced 
the amount from $2,500 to $500 a 
month and disallowed counsel fees. 
It would ordinarily be thought that 
this action would have disposed of 
the motion for new trial as well, es- 
pecially as the motion was not based 
on new evidence. But this was not 
the view of Justice Field or, later, of 
the Supreme Court itself. 

The next move was made _ by 
Sharon’s counsel, for the purpose of 
compelling the surrender of the mar- 
riage contract for cancellation. This 
took the form of a bill to revive the 
proceeding in the United States Cir- 
cuit Court by having Frederick W. 
Sharon, executor, substituted for his 
father as party plaintiff. The bill of 
revivor was filed on March 12, 1888, 
soon after the time for appealing 
the order had expired, and named 
David S. Terry, as husband of Sarah 
Althea, an additional party defend- 
ant. The Terrys demurred and this 
was argued in July before Justice 
Stephen J. Field, Circuit Judge Lo- 
renzo Sawyer and District Judge 
George M. Sabin. Later, it was an- 
nounced that the Court’s decision 
would be handed down on Septem- 
ber 3, 1888. 

Before this date arrived, Judge 
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Sawyer was returning by train to San 
Francisco after holding court in Los 
Angeles. The Terrys were living 
midway, at Fresno, and got on the 
same train. As they walked through 
the car in which the judge was sit- 
ting, Sarah Althea tweaked his hair 
and, according to his report, glared 
at him “viciously’’. She also discussed 
in his hearing the desirability of 
drowning certain individuals in the 
bay. The good judge was so upset 
that he told the United States mar- 
shal, John C. Franks, about it and 
instructed him to have sufficient 
deputies in court on September 3 to 
prevent any disturbance. 

The Sharon litigation had 
achieved immense notoriety and the 
courtroom and corridors were crowd- 
ed on September 3, 1888, when the 
Circuit Court met to announce its 
decision. The three federal judges 
who had heard the arguments were 
joined on the bench by District 
Judge Ogden Hoffman, who had the 
foresight to come as a spectator. The 
Terrys were seated at the trial table 
in front of them and Sarah Althea 
was holding a small satchel which, 
it later developed, contained a load- 
ed .45 calibre Colt’s pistol. The opin- 
ion was read by Justice Field, who 
started off by saying that the sole 
question in the revival proceeding 
was “whether the party in whose 
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name the revival is asked has suc- 
ceeded to the interests, rights or 
claims of the deceased’. Notwith- 
standing this he then proceeded to 
restate the whole case and to again 
condemn the unvirtuous conduct of 
Sarah Althea, in an opinion which 
runs thirty-one pages as printed in 
the Federal Reporter (36 Fed. 337) . 
Perhaps the most interesting part is 
that in which it holds that “the ju- 
risdiction of the federal court having 
attached, the right of the plaintiff to 
prosecute his suit to a final deter- 
mination there cannot be averted, 
defeated, or impaired by any pro- 
ceeding in a court of another juris- 
diction”. On this point Justice Field 
was forced into some fancy footwork 
by the prior opinions of Judges 
Deady and Sawyer. 

In its earlier decision (26 Fed. 
337, at 344-7 and 388-92) the Circuit 
Court had based its right to deter- 
mine the validity of the marriage 
contract on the ground that the pri- 
or decision of Judge Sullivan in the 
state Superior Court had been ap- 
pealed and could not be considered 
final. If it were final, said Judge 
Deady, the federal court would, of 
course, be required to follow it. 
Since that time the Supreme Court 
of California had affirmed Judge Sul- 
livan’s decision holding the marriage 
contract valid. Justice Field took the 
position that Judge Deady’s state- 
ment was erroneous dictum and, in 
any event, that the state decision was 
still not final, as an appeal had been 
taken from the denial of the motion 
for a new trial and had not been 
disposed of. Accordingly, the Circuit 
Court need not give full faith and 
credit to the state decree. On the 
contrary, the state courts were 
bound by the federal court order, 
inasmuch as the Terrys’ attempted 
appeal from the Circuit Court had 
been inoperative and the federal de- 
cision had been the first to become 
final. Somewhat piously, he added: 


there is not, and certainly ought not 
to be, anything so unseemly as rivalry 
and contention between the courts of 
the state and the courts of the United 
States. 


One can almost feel Judge Terry 
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writhe. 

Justice Field had been reading for 
some time before the listeners were 
sure just what the court had de- 
cided. About a quarter way through 
the opinion, however, Sarah Althea 
stood up. fingering the catch on her 
satchel, and accused him of having 
been “bought”. Justice Field ordered 
her to sit down; then, as her tirade 
gathered momentum, ordered her 
removed from the room. 

Terry said that he was trying to 
quiet his wife and had succeeded in 
getting her to sit down when Mar- 
shal Franks took hold of her. In any 
event, when Franks started to haul 
her out, Terry’s temper flared and 
he hit the marshal so hard that he 
broke one of his teeth. He was then 
overpowered by the deputies and 
pinned to the floor on his back. 

Sarah Althea’s satchel was 
snatched from her and she was 
rushed from the room, kicking and 
scratching. After she had been de- 
posited in the marshal’s office, the 
deputies let Terry get up and follow. 
But by this time the crush of spec- 
tators had clogged the corridor and, 
to make them give way, he pulled a 
nine-inch bowie knife from its place 
in his bosom. The deputies swarmed 
over him again. While one held him 
at pistol point, another, named 
David Neagle, removed the knife 
from his hand. 

When comparative decorum had 
been restored, the court went back 
to the opinion and Justice Field read 
on imperturbably for about an hour, 
just as if someone were listening. 
The judges then retired for consul- 
tation and after filing solemnly back 
into the courtroom, proceeded to ad- 
judge the Terrys guilty of contempt 
of court. Judge Terry was given six 
months and Sarah Althea thirty days 
in the Alameda County jail. 

This was quite a shock to W. E. 
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Hale, the county sheriff. He was not 
accustomed to entertaining Chief 
Justices of the Supreme Court in his 
jail and delicate questions of eti- 
quette disturbed him. As a starter, 
the jailer’s own bedroom was pret- 
tied-up for the distinguished guests. 


The Pace Quickens... 
Suit and Countersuits 


The tempo of legal proceedings 
now became furious. Terry appealed 
the Circuit Court decision on the 
bill of revivor, but it was affirmed 
(131 U.S. 40). The former appeal 
which Justice Field had said was in- 
effective, was dismissed (131 U.S. 
438) . Terry also applied direct to the 
United States Supreme Court for a 
writ of habeas corpus, which was de- 
nied (128 U.S. 289). An application 
to President Cleveland for a pardon 
was equally ineffective. As counter- 
measures, the federal grand jury re- 
turned indictments against the Terrys 
for their assault on Marshal Franks 
(39 Fed. 355) and the United States 
Attorney brought an action against 
Sheriff Hale to prevent any shorten- 
ing of Terry’s sentence by reason of 
good behavior. 

On January 22, 1889, Sarah Althea 
asked the Superior Court of San 
Francisco to appoint a receiver for 
the Sharon estate and the United 
States Circuit Court promptly issued 
an injunction ordering her to desist. 
On June 3, 1889, Judge Sullivan held 
that the Circuit Court injunction 
was inoperative in his court and or- 
dered a hearing on the motion for a 
receiver. In the early summer of 
1889, therefore, the courts were still 


aligned against each other. In the 
state courts, Sarah Althea was the 
lawful grass widow of Senator Shar- 
on. In the federal court, she was 
merely a passing fancy. 

After his incarceration for con- 
tempt, Terry wrote a petition re- 
questing revocation of the order 
committing him to jail for six 
months. He admitted that he had 
lost his temper and, in explanation, 
gave his view of the facts leading 
him to do so, but stated that he had 
intended no disrespect by anything 
he had said or done in the presence 
of the court. He entrusted this peti- 
tion to Judge Heydenfeldt, who had 
served with him and Field on the 
California Supreme Court, and asked 
him to discuss the situation in- 
formally with Field. This was on the 
express understanding that the peti- 
tion would not be submitted unless 
it appeared that it would receive a 
favorable reception. Field pocketed 
the petition, obtained twelve affida- 
vits contradicting Terry’s statement 
of the facts and then, without any 
formal presentation of the petition, 
wrote an eleven-page decision which 
ridiculed Terry’s statements and de- 
nied his request (36 Fed. 419). Ter- 
ry was indignant. In order to force 
a showdown on the facts he brought 
an action against Marshal Franks 
and had an order issued calling 
Field as a witness. But attorneys 
friendly to Field had the case trans- 
ferred to the United States Circuit 
Court, where it was dropped. Later, 
it was reported that Field had writ- 
ten Judge Sawyer urging him to deny 
any commutation of Terry’s sen- 
tence, which he did (37 Fed. 649) .18 





13. This decision of the Circuit Court (Judges 
Sawyer and Sabin) presents an _ interesting 
contrast with its later disposition of In re 
Neagle, in 39 Fed. 833. Both cases turned pri- 
marily on the meaning of the phrase “law of 
the United States”, the critical issue in each 
being whether “law” was confined to statutory 
law. In the Neagle case, federal jurisdiction to 
issue a writ of habeas corpus depended upon 
whether Neagle was being held in custody for 
acts done “in pursuance of a law of the United 
States”. In the present case, it was claimed 
that Terry was entitled to earned reduction of 


sentence if he was being confined for “an of- 
fense against the laws of the United States”. 
The court held that he was not, inasmuch as 
punishment for contempt was pursuant to an 
implied power of the judicial branch of the 
government and was not based on statute. On 
the other hand, the same judges, and later the 
Supreme Court, held that Neagle’s activities in 
protecting Justice Field had been pursuant to 
a “law of the United States”, although his ap- 
pointment as bodyguard was pursuant to an 
implied power of the executive branch of the 
government and was not based on a statute. 
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Terry and Field had been friendly 
when they were on the Supreme 
Court of California together. Per- 
haps this served to intensify their 
present bitterness. In any event, Ter- 
ry was reported to have stated that 
he intended to horsewhip Field and, 
if he resisted, to kill him. 

Justice Field was due to leave 
Washington on circuit duty in June 
of 1889, and the California congres- 
sional delegation expressed concern 
for his safety. At their suggestion, 
the United States Attorney General, 
William Henry Harrison Miller, 
wrote Marshal John C. Franks call- 
ing attention “to the propriety of 
exercising unusual caution . . . for 
the protection of his Honor Justice 
Field” and authorized him to em- 
ploy special deputies at $5 per diem 
for this purpose. The deputy as- 
signed this duty was a thirty-five- 
year-old native of Boston, Massachu- 
setts, named David Neagle. He was 
small and wiry, but had been Chief 
of Police of Tombstone, Arizona, 
and had demonstrated his ability to 
cope with the toughest desperadoes 
in that region. 


A Change in the Court... 

A Reversal from the Bench 

The appeal of the Sharon motion 
for new trial had been argued before 
the Supreme Court of California in 
May, 1889. The membership of the 
Court had changed since the four-to- 
three decision in 1888, holding the 
marriage contract valid. Of the four 
majority judges, only one (Pater- 
son) was left, whereas all three dis- 
renters (McFarland, Sharpstein and 
Thornton) were still on the Court. 
Two new judges (Beatty, C. J., and 
Works) also sat in the case.1* On 
July 17, 1889, the Court reversed it- 
self.15 The previous decision in 
which it had affirmed Judge Sullivan 
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was overturned and the case was re- 
manded to the Superior Court for a 
new trial. All members of the Court 
excent Paterson rejected the conten- 
tion that the United States Circuit 
Court decision was controlling.’ 
Paterson, perhaps to justify his 
switch, expressed the opinion, some- 
what half-heartedlv, that it was. The 
decision hit like a bombshell. Judge 
Terry expostulated that the Supreme 
Court had reversed itself and made 
his wife a strumpet. 

The demurrers to the Terry in- 
dictments in the United States Cir- 
cuit Court were argued the first week 
in August and immediately there- 
after Justice Field went to Los An- 
geles to hold court, accompanied by 
David Neagle. On August 13 thev 
left Tos Angeles on the overnight 
train to San Francisco. Neagle knew 
that the Terrvs lived at Fresno and 
told the porter to wake him before 
the train arrived there. He got up 
and saw the Terrvs board the train. 
At Lathrop, California, the train 
made a breakfast stop. Neagle asked 
Justice Field to use the buffet on the 
train, but he insisted on going to the 
station restaurant. They were seated 
at a table in the middle of the dining 
room when the Terrys entered. 

When Sarah Althea saw Justice 
Field she hurried from the room to 
get her satchel, which was later 
found to contain a loaded six shoot- 
er. The brother of the restaurant 
manager, after speaking to Terry, 
told the manager, Joseph Stackpole, 
who was at the door, not to let Sarah 
Althea re-enter. Then, before she 


could in any event return, Terry 
walked behind Justice Field and 
slapped him twice in the face. 

Neagle leapt to his feet and got 
between Terry and Field, who was 
still seated. According to Neagle, 
Terry then started to reach for his 
knife, and Neagle shot him. No 
knife was found on Terry, but there 
were some who said that Sarah Al- 
thea might have removed it when 
she rushed headlong into the room 
and threw herself on his body. 

Thus was the stage set for Jn re 
Neagle. 


Postscript 

Although not pertinent to the de- 
cision of In re Neagle, certain addi- 
tional facts may be of interest. 

Justice Field, as well as Neagle, 
was formally charged with the mur- 
der of Terry. Field was not imme- 
diately taken into custody and Mar- 
shal Franks forestalled such action 
at the terminal in Oakland by cross- 
ing the bay and threatening the local 
officer who was waiting to arrest 
Field there. Later, Field went 
through a token arrest and was im- 
mediately released by the United 
States Circuit Court upon a pre- 
arranged writ of habeas corpus. Still 
later, the murder charge against him 
was withdrawn, at the direction of 
Governor Robert W. Waterman. 

Upon a retrial in the Superior 
Court of San Francisco in 1890 the 
marriage contract was held invalid, 
and an appeal from this was dis- 
missed in 1892. But by this time 
Sarah Althea was bevond caring. She 
had become insane.!7 





14. The seventh member, Fox, J., apparently 
did not participate, but wrote the later opinion 
of the court denying a rehearing. 79 Cal. 633, 
at 701; 22 Pac. 131. 

15. 79 Cal. 633, 22 Pac. 26. With judicial reti- 
cence, the opinion glosses over the fact that 
the Court was reversing itself. This is clearly 
what it did, and in the process it also over- 
turned the previously accepted view that a 
final ruling in a case becomes “the law of the 
case” and is not subject to later challenge in 
the same case. As to this latter, see the refer- 
ence to the Sharon decision in Wizxson v. 
Devine, 80 Cal. 385, 22 Pac. 224 (1889). 
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16. In a later appeal in the Sharon case, in 
84 Cal. 424, 23 Pac. 1100 (1890), coming before 
only three of the judges (Fox, Works and 
Paterson), the Court reversed itself on this as 
well and held that, inasmuch as the United 
States Circuit Court had been the first to ac- 
quire jurisdiction, its decision holding the 
marriage contract invalid was binding upon the 
California courts. In so holding, the Court 
adopted the view expressed by Field in 36 
Fed. 337. 

17. Her last days were spent at the Stockton 
a Hospital, where she died on February 15, 
1937. 
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RATES 20 cents per word for each insertion; 
minimum charge of $2.00 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 

Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar ASSOCIATION JOURNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts, Law 
Libraries appraised and bought. Natronat Law 
Lrarary Apprarsat Assocration, 538 South Dear- 
born St., Chicago 5, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxr, 321 Kearney Street, San Francisco 8, 
California. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Cvartor’s Boox Store, Baton Rouge 2, Louisiana. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete 
sets or odd volumes—U. S. Supreme Court Re- 
ports complete. Law Edition——U. S. Supreme 
Court Reports, Official Single Volume edition com- 
plete.—Supreme Court Reporter, complete. ALSO, 
the following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need. Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 3601 EDWARDS 

Road, Cincinnati 8, Ohio. Telephone East 
1-6704, or Willow 1-3019. Over 30 years with 
Post Office Department. Qualified in all courts. 
Completely equipped laboratory for handling all 
types of document problems. Member American 
Academy of Forensic Sciences. Listed in Martin- 
dale-Hubbell Law Directory. 





RICHARD C. HALL, HANDWRITING EX- 

pert, examiner of Questioned Documents since 
1930, presently with U.S. Government. Identifica- 
tion of handwriting; pen & pencil printing; anony- 
mous letters; questioned typewriting; expert testi- 
mony. 8609 Meadowbrook Lane, Norfolk 3, Va. 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al- 
terations, etc. Portable laboratory equipment. 
Reports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., Jack- 
son 5-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Fancisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 
1729. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member: ASQDE. 
14 South Central, St. Louis 5, Mo. PArkview 
5-9394, 





E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and alterations. 
Special test plates made to show differences or 
similarities in TYPEWRITING and HAND- 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultraviolet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographie 
exhibits for court use. Office telephone: ATlantic 
1-2732, residence telephone: TEnnyson 5-7865. 





HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE. 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
Chicago 2. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: 
Handwriting, typewriting, erasures, interlinea- 
tions, substitutions on wills, deeds, contracts, 
books of account, and all kinds of documents. Suite 
1408, 134 North LaSalle Street, Chicago 2, Ill. 
Telephone: CEntral 6-1050. 





LAWYERS WANTED 





NEW ENGLAND INDUSTRIAL CONCERN 

desires a lawyer with accounting ability for 
a full time position involving combined legal 
and accounting work. Box 7A-3. 





MIDWEST BANK, AMONG NATION’S LARG- 

est, has opportunity for young law graduate 
possessing superior academic record, unusual ini- 
tiative and personality. Position offers interesting, 
varied work including customer contact. Applica- 
tions should include photograph and detailed 
information concerning educational background, 
extracurricular achievements, experience and sal- 
ary desired. Box 7MY-4. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 

posit—Immediate Service—Write Nationa Law 

Book Company, 1110 13th St., N. W., Washing- 

ton, D. C. 

LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Clark BoarDMax 

Co., Lrp., 11 Park Place, New York City. 








“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 


FOR A PROMPT CASH OFFER ON LAW 


books, write The Michie Company, Charlottes- 
ville, Virginia. 








LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue. Invinc Kotus, 516% 
Main St., Vancouver, Washington. 





WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “‘Questioned Docu- 
ments, Second Edition.” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof”, 539 pages, $10.50 delivered. Atsert S. 
O<sorn, 233 Broadway, New York 7, N. Y. 





LAW BOOKS BOUGHT AND SOLD: COM- 


lete libraries and single sets. Ceci Sxrp- 


with, 108 East Fourth Street, Los Angeles 13, 


California, 


CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIc- 
tor 2-8540. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing- 
ton. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 





DR. WILMER SOUDER, CONSULTANT. 

Reports. Exhibits. Testimony. 30 years’ ex- 
perience in State and Federal Courts while a 
career member Scientific Staff, National Bureau 
of Standards. 3503 Morrison St., N. W., Wash- 
ington 15, D. C. Phone: WOodley 6-3050. 


MISCELLANEOUS 





DEMONSTRATIVE COURT ROOM AIDS— 

automobile and truck accidents. Portable black- 
boards with magnetic automobiles, trucks and 
variety of motor vehicles. Also railway trains. 
Displayed at American Bar Meeting, in Dallas. 
Write for literature. Court Kit Company, P. O. 
Box 328, Oklahoma City, Oklahoma. 





RESEARCH, FAMILY HISTORIES, SOUTH- 

ern Court house records. Census, pensions, pas- 
enger lists. Member American Association Uni- 
versity Women. Janye Garlington Pruitt, 892 Na- 
tional Press Building, Washington 4, D. C. 





WHEN IN EUROPE—ALAN McAFEE LTD., 
Bespoke Shoemakers, 38, Dover Street, Lon- 
don, welcome you to their showrooms. 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAIL- 
able for consultation and court testimony. Box 
6JL-2. 





KARL SCHOTTLER, 915 CHESTNUT 


Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


CONSULTING BIOLOGISTS — POLLUTION 
Effects and Water Quality, fresh and saltwater. 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, PhD. 706 Commercial 
Trust Building, Philadelphia, Pennsylvania. 
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POSITIONS WANTED 





INDIANA ATTORNEY WITH BROAD EX- 

perience now practicing in small town over- 
crowded with lawyers desires opportunity with 
lawyer or firm offering more opportunity or will 
welcome inquiry from corporation or financial 
institution. Box 7MY-1. 





MILITARY ATTORNEY, AGE 28, NEW YORK 

Bar, B.A.; LL.B.; St. John’s; top 10%. Trial 
experience. Desires association with New York 
firm or corporation in September. Box 7MY-2. 


perienced trademark and corporate law. Graduate 
Harvard College and Harvard Law School. Box 
7MY-3. 





THOROUGHLY CAPABLE SUCCESSFUL 

attorney with excellent trial and appellate back- 
ground; heavy corporate experience during past 
ten years; expert draftsman; seeks relocation with 
growing firm, preferably in Midwest or West; 
complete history readily available to responsible 
inquiry. Box 7MY-5. 


—Catalog J sent on request. Benwtizry & Simon, 
Inc., 7-9 West 36th St.. New York 18. N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





ROBES 





MEMBER NEW YORK BAR, 25 YEARS’ 
experience, seeking position of responsibility 
offering substantial compensation. Thoroughly ex- 


Books for Lawyers 
(Continued from page 440) 


suit, authorizing an offer to the 
court to confess judgment before an 
action is brought and permitting 
legal tender out of court to allow a 
judgment. As a part of pretrial 
procedure, generally akin, we can 
use familiar provisions authorizing 
confessions and judgments after suit 
has been instituted. 

As a technician, a lawyer might 
hope to find in The Legal Qualities 
of Money guidance in the problems 
of tender. Professor Kemp’s book 
provides no help to the practitioner 
who would desire, for an example, 
to effect an appropriate legal tender 
for the payment of a sizable mort- 
gage over which has arisen a dispute 
over its terms of payment. It is ap- 
parent this book was not cast for 
the practitioner. 

Having determined that it does 
not meet our workaday needs, we 
notice that it contains a detailed 
analysis of much statutory language 
and a few court decisions over many 
years of monetary history, mostly 
American. The work contains much 
closely reasoned analysis of termi- 
nology of particular legislation. It 
shows that Kemp has a strong belief 
in the gold coin standard. 

We question what Kemp's legalis- 
tic dissection of the dry words of 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 


legislation can profitably accomplish 
while unrelated to the general his- 
tory of the times which have sired 
them. 

Americans have lived with the 
problems of cheap money and hard 
coin since our national beginnings. 
The issues have been large and con- 
tinuing. These money statutes were 
contemporary shorthand solutions by 
legislators to contentions as broad as 
most of us and as deeply felt as a 
long-hungry stomach. Here in the 
Middle West we live surrounded by 
roads originally built by manual la- 
bor furnished in lieu of taxes. 
Roundabout, our landscape is pock- 
marked by numerous small family 
quarries dug by our ancestors to fur- 
nish natural resources as a substitute 
for money to satisfy the maws of the 
public treasuries. These practical 
solutions to the money shortage of 
the new west were earnest indica- 
tions of the extent of the money 
problem our people faced in the 
early days. Osborn v. Bank of United 
States (1824), 9 Wheat. 738, started 
here with an attempt by the Ohio 
legislature to tax the business of the 
Bank of the United States, as a re- 
buke to its hard money policies and 
its Philadelphia creditor viewpoint. 
Andy Jackson became the darling of 
many ordinary people partly as a 
result of his death-sentence to hard 
money. By the end of the century, 
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SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 


William Jennings Bryan’s “cross of 
gold” had been amalgamated into 
the Gold Standard Act of 1900, only 
to be melted down into frozen ingots 
by the Gold Reserve Act of January 
5, 1934. To understand the back- 
ground of our monetary history for 
the century in between would fairly 
require a perception in depth of 
much of our political history. The 
legal qualities of money cannot be 
examined in an historical vacuum. 
Virtually none of this has been pre- 
sented. 

Those who like to thunder about 
the good old days of the gold stand- 
ard will find a fellow-suffering view- 
point but few startling quotes. But 
reflecting about our history, about 
the intensity and generality of the 
money needs of our people leaves 
me with the feeling that this book, 
with its semantic and legalistic ap- 
proach seems unsuitable on two 
scores. For me, a lawyer, this book 
is not technical enough to be useful 
in today’s applied situations. Con- 
trarywise, I suppose that it is too 
technical for most other uses. Un- 
fortunately it hardly notices impli- 
cations which can only be under- 
stood when related to the underlying 
causes in our absorbing political and 
legal history. Perhaps an economist 
will be better satisfied. 


R. T. BoEHM 
Columbus, Ohio 
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